DEPARTMENT OF FOOD AND AGRICULTURE

PROPOSED CHANGES IN THE REGULATIONS

Title 3, California Code of Regulations
Division 4, Chapter 7, Miscellaneous Rulings,
Subchapter 1, Service Charges,

Phytosanitary Certification, Section 4603(i)

INITIAL STATEMENT OF REASONS/
POLICY STATEMENT OVERVIEW

Description of the Public Problem, Administrative Requirement, or Other Condition or Circumstance the

Reqgulation is Intended to Address

These regulations are intended to address the obligation of the Department of Food and Agriculture to
fulfill the intent of the Legislature to enhance the State’s business and trade opportunities by providing

requested non-regulatory services and to be able to recover its costs for providing such services.

Specific Purpose and Factual Basis

The specific purpose of this proposed action is to establish Section 4603, Schedule of Charges,
subsection (i), Phytosanitary Certification, the Department’s schedule of charges for providing requested

services related to Phytosanitary Certification.

The factual basis for the determination by the Department that the adoption of Section 4603(i) is

necessary is as follows:

Existing State law provides that the Department, for the purpose of enhancing the State’s business and
trade opportunities, may perform non-regulatory services such as export market phytosanitary
certification. The Department may also establish charges sufficient to recover its costs for providing non-
regulatory services (Food and Agricultural Code, Section 5851). Existing law also provides that the
Department may establish, by regulation, a schedule of charges to cover the Department’s costs for the
specific services it provides such as export market phytosanitary activities (Food and Agricultural Code,
Section 5851). Existing law also provides that regulations establishing charges adopted by the Secretary
shall not be subject to review, approval, or disapproval by the Office of Administrative Law (Food and
Agricultural Code, Section 5852).



Existing law also states, “No fee shall be charged for certification required by any law, regulation, or
requirement of the United States or of this State or by any ordinance, regulation, or requirement of any

county of this State (Food and Agricultural Code Section 5203).

Existing federal regulation establishes that states may charge to recover their costs for issuing federal
phytosanitary certificates and such charges shall conform to Code of Federal Regulations, Title 7,
Chapter Ill, subsection 354.3(5). In order to recover the costs, one option is for the State to establish a
cost per certificate based upon the State’s delivery, support, and administrative costs divided by the

estimated number of certificates to be issued.

The proposed action would establish Section 4603, subsection (i), the Department’s schedule of charges
for providing non-regulatory services related to Phytosanitary Certification which is a requested non-

regulatory service. The proposed charges are based upon a “cost-per-certificate.”

The charges set forth in this proposed regulation approximate the Department’s support costs for
enabling the issuance of phytosanitary certificates may be in the form of any federal phytosanitary
certificate for export or reexport or processed product to meet another countries import requirements and
a State phytosanitary certificate or quarantine compliance certificate or “master certificate” issued to meet
another state’s or territory’s quarantine requirement. Any funds remitted to the Department under this
regulation may only be used to offset the Department’s qualifying support costs and cannot be diverted to

other programs.

The Department is aware that its total qualifying costs may vary annually depending upon its general
fund budget and the pro rata is also subject to change. The Department is also aware that the total
number of certificates of quarantine compliance, federal and State phytosanitary certificates issued for
the requested services will also vary annually. Finally, the number of master permits and master permit
participants is subject to change too. The Department is committed to reviewing all of these issues and
revising the regulation to ensure it accurately reflects the qualifying cost per certificate and master
certificates. Therefore, the Department has a “sunset clause” in the regulation which states, “If not
otherwise amended prior to July 1, 2015, this regulation shall sunset.” This will enable the Department to
establish a maximum of two years of data prior to amending the regulation through a normal rulemaking

process which takes approximately seven to nine months.
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The California Department of Food and Agriculture, Plant Health and Pest Prevention Division maintains
a pest prevention system that is composed of the following elements: Pest Exclusion, Pest Detection,
Emergency Response, and Pest Identification. This pest prevention system protects the State’s public,
businesses, environment, including native plants, horticultural landscapes, food, feed, and fiber crops,
and waterways from the harmful effects of invasive species. As such, the State’s pest prevention system
benefits all Californians. Additionally, the public and businesses not related to the State’s production
agriculture are generally responsible for most of the introductions of exotic pests into California.
Therefore, the primary source of funding for the pest prevention system has been appropriately borne by
the State’s general fund. This is the same governmental philosophy and funding source used by other

states and the federal government.

However, the Division’s delivery of the pest prevention system is also a phytosanitary export service that
enables the California agricultural commissioners to issue State and federal phytosanitary certificates for
qualifying agricultural commodities at the request of the exporters for the purpose of certifying that the
shipment meets the phytosanitary import requirements of importing states or countries. Therefore, only a
qualifying portion of the costs related to the pest prevention system enabling the issuance of State and
federal certificates should be borne by the industries requesting this service. In order to recover the
costs, the State is proposing to establish a cost per certificate based upon the State’s delivery, support,
and administrative costs divided by the estimated number of certificates to be issued and as provided for

and allowable under federal regulation.

The pest prevention system provides two types of phytosanitary export services:
1) Establishing and maintaining pest-free areas for target pests (and other quarantine pests) of
concern to importing states and countries for pests that do not occur within the state or which are
of limited distribution; and,

2) Trade facilitation for pests that are known to occur in the area of production.

Pest Free Areas
The North American Plant Protection Organization (NAPPO) is a regional plant protection organization of

Food and Agriculture Organization comprising the National Plant Protection Organizations of Canada, the
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United States, and Mexico. The Department’s pest prevention system conforms to international
standards (NAPPO RSPM 1) for the establishment and maintenance of pest-free areas, including:
determination of target pest absence; effective regulatory controls to prevent the introduction and
establishment of target pests; emergency response capability to delimit, contain, and eradicate incipient
infestations of target pests; and, reporting the identification of target pests detected in the area. The

specific programs and their main functions that contribute to the maintenance of pest free areas are:

Emergency Quarantine Response Program
e Inspection and certification of all host commodities grown inside state/federal emergency
guarantine zones.
e Issuance and enforcement of compliance agreements for all establishments that grow, handle, or

process host crops grown inside state/federal emergency quarantine zones.

Pest Detection Program
e Monitor and survey the state for exotic pests.
e Develop trapping programs for each county considering pest risk, climatic conditions, and the
probability of pest establishment.

e Systematic visual surveys for plant diseases and other surveys for newly-introduced plant pests.

Emergency Pest Eradication Program

e Develop and implement action plans for exotic pests.

Exotic Pest Trapping
¢ Maintain a statewide network of exotic insect traps through contracts with 46 counties and State-

operated trapping programs in 10 counties.

Plant Pest Diagnostics Laboratory
¢ Quickly and accurately test or identify pest survey sample organisms
Trade Facilitation
These services are provided by the Interior Pest Exclusion Program. The specific services include:
e Assisting the USDA in the enhancement and development of market access by providing

California commodity-based pest information to prospective trade partners.
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e Assistin the enhancement, development, and maintenance of market access and domestic trade
through information review, interpretation and analysis.
¢ Facilitating the self-certification of qualifying domestic shipments through the use of “Master

Certificates.”

Methodology for Determining Service Charge

Support Costs:

See Appendix A, beginning on page 11, for further details on the trade facilitation functions and other
program-specific functions that support pest-free areas. Appendix A also clarifies the total general fund
for each program and the portion of the general fund that is included as an allowable cost. The general
fund amounts and program functions were obtained from the “Program Funding and Activities”

spreadsheet for the Division and they are based on budget data from the 2009/2010 fiscal year.

Certificate Charge

Individual Certificates:

The proposed service charge assessed on an individual certificate was calculated by dividing the
allowable costs for the program functions that support pest-free areas and the direct costs for trade
facilitation functions by the estimated number of individual certificates annually issued by agricultural
commissioners. Certificates include federal phytosanitary certificates, federal re-export certificates,
federal processed product certificates, re-issued federal certificates, State phytosanitary certificates, and
Certificates of Quarantine Compliance. An individual certificate can be issued for qualifying commodities

on a per shipment basis.

Master Certificates:

The proposed annual service charge for authorized users of master certificates was determined by
dividing the support costs for Interior Pest Exclusion program functions that facilitate the issuance of
master certificates by the estimated number of authorized users. California businesses that self-certify
domestic shipments to other states using a master certificate must operate under a compliance
agreement with their agricultural commissioner to be an authorized user. These businesses could also
obtain individual State phytosanitary certificate from the agricultural commissioner for each shipment.
The agricultural commissioner must issue each original certificate on a per shipment basis after

conducting an inspection of the commodity. The agricultural commissioner may charge a service fee to
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the recipient of each export certificate in order to recover their costs for providing the requested service.
In most cases, the use of a master certificate in lieu of an individual certificate for each shipment provides
a cost saving to the shipper and flexibility in marketing the qualifying commodity by not having to have an

inspector present to provide the required certificate.

Estimate of Certificates Issued Annually

Federal Certificates:

The Department’s Pest Exclusion Branch estimates that 230,000 federal export certificates are issued
annually by agricultural commissioners. This estimate was based upon information provided by the
United States Department of Agriculture (USDA) for the year 2010. In order to estimate the number of
federal certificates issued annually the program rounded down from 231,456 to 230,000 federal
certificates because the USDA stated that between 10% and 15% of reissued federal certificates are
reissued due to an error of the certifying official. The USDA does not charge their fee on reissued federal
certificates if the certificate was reissued due to a certifying official’s error. The Department is taking the
same position. According to the data provided by the USDA, there 12,041 reissued federal certificates in

2010. The program rounded down by 1,456 to bring the total federal certificate estimate to 230,000.

State Certificates:

The Department’s Pest Exclusion Branch estimates that 46,000 state export certificates are issued by
county agricultural commissioners each year. This estimate is based upon the information supplied by
the agricultural commissioners through the submission of the county monthly Report 4. The Department
is entirely dependent upon the agricultural commissioners inputting all data accurately and in a timely
manner. The Report 4 database was queried on October 1, 2011 in order to generate this estimate. In
order to ensure that the most up to date and accurate information was used to generate the estimate, a
Pest Exclusion Advisory was issued by CDFA on September 8, 2011, providing clarity on Report 4
instructions and directing the agricultural commissioners to review and/or input export certificate data for
the 2010/2011 fiscal year by September 30, 2011. The Pest Exclusion Advisory indicated that the data
would be used to generate an estimate of the annual number of state export certificates issued and that
estimate would, in conjunction with the estimate of federal export certificates issued annually, be used as

the basis of determining the cost per certificate.



Although Los Angeles County did not provide the requested data, the Department’s Pest Exclusion

Branch rounded up the data to from 43,376 to 46,000 State pytosanitary certificates.

Estimate of Authorized Master Certificate Users:

The Department’s Pest Exclusion Branch estimates that 550 businesses are authorized to use a master
certificate. This estimate is based upon the number of businesses that may be authorized to use a
master certificate for Florida’s Brown Garden Snail quarantine and Arizona’s Apple Maggot, Red

Imported Fire Ant, Citrus Fruit, Citrus Nursery Stock, and Whitefly/Scale Insects quarantines.

Estimated Cost or Savings to Public Agencies or Affected Private Individuals or Entities

The Department of Food and Agriculture has determined that the proposed adoption of Section 4603,
subsection (i) does not impose a mandate on local agencies or school districts. The Department also
has determined that no savings or increased costs to any State agency, no reimbursable costs or savings
under Part 7 (commencing with Section 17500) of Division 4 of the Government Code to local agencies
or school districts, no nondiscretionary costs or savings to local agencies or school districts, and no costs

or savings in federal funding to the State will result from the proposed action.

The agency is not aware of any cost impacts that a representative private person or business would

necessarily incur in reasonable compliance with the proposed action.

The Department has determined that the proposed action will not have a significant adverse economic
impact on housing costs or California businesses, including the ability of California businesses to
compete with businesses in other states. The Department's determination that this action will not have a

significant adverse economic impact on businesses was based on the following:



The following chart summarizes the Department’s qualifying trade support costs, primary functions,
involved programs and the current total general fund expenditures for each program (Please see

Appendix A for additional details regarding functions).

Program Trade Support Costs | Primary Function(s) Total Amount for
Program
Interior Pest $109,370.00 market access $ 1,529,655.00
Exclusion $ 67,002.00 master certificates
Quarantine $157,229.00 inspections, issue compliance | $ 1,149,674.00
Response agreements & certificates
Pest $161,025.00 exotic pest surveys $ 1,587,642.00
Detection $199,745.00 develop risk based trapping
programs $ 632,557.00
$ 64,434.00 visual surveys plant diseases &

newly introduced pests

Emergency Pest | $ 263,181.00 develop & implement exotic pest | $ 3,355,637.00
Eradication action plans

Projects

Exotic Pest $ 281,832.00 46 county contracts & 10 State $ 9,376,329.00
Trapping run trapping programs

Plant Pest $179,680.00 Identify all official samples $ 2,033,132.62
Diagnostics

Total $1,483,498.00 $18,514,952.62

It is estimated that 230,000 federal and 46,000 State export certificates are issued by the California

County Agricultural Commissioners’ staff each year.

The Department’s total support* costs for pest-free areas and trade facilitation which lead to the issuance
of individual phytosanitary certificates are $1,416,496 ($1,483,498 -$67,002). However there is also a
State pro rata of 3.2% which is applicable. Therefore, the total allowable costs are $1,461,823

($1,416,496 + ($1,416,496 x 3.2%). To be in compliance with 7 CFR § 354.3(5), the total costs are
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divided by the total number of federal certificates issued and equals approximately $6.36. However,
dividing the total costs by including the total number of State certificates issued lowers the cost and
equals a cost per certificate of $5.30 while still providing for the necessary cost recovery for the total
qualifying service provided. This also has the benefit of establishing a uniform cost per certificate

regardless if it is a State or federal phytosanitary which is requested.

Certificate Service Charge Calculation:

The Department’s total allowable support costs for pest-free areas and foreign trade facilitation are:
$1,416,496 + ($1,416,496 x 3.2% (pro rata)) = $1,461,823.

The cost per certificate is $1,461,823 divided by 276,000 total certificates = $5.30.

*Allowable support costs include: personnel services costs associated with the general supervision and
oversight of trade facilitation activities; and, departmental indirect costs (such as training, IT, public
affairs, enforcement, legal services, communications, budgeting and accounting, payroll, purchasing,
billing) for the following programs that support pest-free areas: Emergency Quarantine Response, Pest

Detection, Emergency Pest Eradication, Statewide Exotic Pest Trapping, and Plant Pest Diagnostics.

Annual Master Certificate Fee Calculation:

The Department’s support costs for master certificates are: $67,002 + ($67,002 x 3.2% (pro rata) =
$69,146. The annual service charge for a master certificate user is $69,146 divided by 550 total users =
$125.

These regulations will establish the procedures for the Department to recover its approximate costs when
providing a requested service. There is no economic impact on a representative business or private
person that chooses not to request a non-regulatory service. Fees paid by those requesting such
services fund the approximate program costs for providing the service. Those requesting such services
are likely doing so to increase the value or marketability of their product. Once the Department renders
the requested service, it should make the product more desirable to purchasers and greater profits may
result. The adoption of this regulation will allow the Department to provide the requested services without

the excessive use of Departmental resources or expenditure of public funds.



The proposed action will establish Section 4603, subsection (i), Phytosanitary Certification, the schedule
of charges for providing non-regulatory services related to this activity. The effect of this proposed
regulation will be to provide authority for the Department to recover its costs for providing requested non-
regulatory services related to the Phytosanitary Certification.
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Appendix A
General Fund Costs in Support of Phytosanitary Exports and Domestic Shipments

TOTAL AMOUNT FOR ALL PROGRAMS: $18,514,952.62
TOTAL COSTS IN SUPPORT OF TRADE: $ 1,483,498.00 + ($1,483,498 x 3.2% (Prorata)) = $1,530,969

|. INTERIOR PEST EXCLUSION TOTAL AMOUNT FOR PROGRAM: $1,529,655.00

Assistin the enhancement and development of market access by providing pestinformation to prospective
trade partners
1. Review, analyze, and prepare data from the Pest and Damage Record (PDR) database regarding the
official, reported presence of pests of concern to potential trade partners.
2. Consult with scientific experts regarding the distributions of pests in California of concern to potential trade

partners.

Assist in the enhancement, development, and maintenance of market access and domestic trade through
information review, interpretation, and analysis
1. Review and interpret information regarding state regulations and conditions of import for foreign trade
partners to county agricultural commissioners (CACs).
2. Distribute information regarding state regulations and conditions of import for foreign trading partners to
CACs.
3. CAC to resolve issues regarding rejected shipments; ensure future shipments meet other states'

requirements.

Costs in support of trade: $109,370.00

Facilitate the self-certification (via Master Certificates) of qualifying shipments through the use of Master
Permits
Work with state regulatory officials in other states to develop permit conditions.
1. Ensure that Master Certificate shippers’ lists are updated and accessible to CACs and other state regulatory
officials.
2. Resolve issues regarding rejected shipments from master permit participants; ensure future shipments meet

master permit conditions.

Costs in support of trade: $67,002.00
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QUARANTINE RESPONSE TOTAL AMOUNT FOR PROGRAM: $1,149,674.00

Issue compliance agreements to all establishments that grow, handle, transport or process host crops

grown inside an established state interior quarantine area

1.

In cooperation with the local county agricultural commissioner and the United States Department of
Agriculture, establish a command center to enforce quarantine regulations.

Issue hold notice to all invasive pest find properties to ensure that property owners do not share their
potentially infested host fruit and plants to prevent the artificial spread of pests.

Hire and train staff to conduct regulatory activities in a specific established quarantine area.

Organize and conduct meetings with the growers, nurserymen and other related industry board, agencies.
For example, California Table Grape Commission, California Avocado Commission, Citrus Research Board,
California Association of Nurserymen.

Monitor all establishments for quarantine compliance.

Ensure agricultural commaodities grown inside the quarantine area are properly certified to meet quarantine
requirements.

Confiscate and destroy commodities in violation of quarantine requirements.

Collect and maintain database for all regulatory activities.

Inspection and certification of all host commodities grown inside the state interior quarantine

1.

Visual inspections of commodities either at growing grounds or at receiving facilities to ensure they are
apparently free from any live quarantine pests.

Work with the growers and nurseries to schedule treatments for their host commodities.

Monitor the treatments and issue necessary certification papers in order to move host commodities into

domestic and foreign commerce.

Costs in support of trade: $157,229.00
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[ll. PEST DETECTION TOTAL AMOUNT FOR PROGRAM: $2,220,199

Monitor and survey the state for exotic plant pests
1. Conduct delimitation and high hazard trapping and surveys.
2. Deploy high density trapping arrays.

3. Perform surveys (such as larval survey) to determine the size and the extent of an infestation.

Costs in support of trade: $161,025.00

Develop trapping programs for each county taking into consideration pest risk, climatic conditions and the
probability of pest establishment
1. Develop scopes of work and budgets for county trapping programs.
2. Provide training to County, Federal and State biologists and Agricultural Technicians in exotic pest
recognition and using biologically sound trapping techniques and visual survey methodology.
Maintain and update manuals such as the Insect Trapping Guide and Plant Identification Guide.
Perform quality control inspections of detection programs to assure that they are biologically sound and to

validate contract compliance. Plant marked insects in traps to assure inspectors recognize targeted pests.

Costs in support of trade: $199,745.00

Systematic visual surveys for plant diseases and other surveys for newly introduced plant pests

Costs in support of trade: $64,434.00
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IV. EMERGENCY PEST ERADICATION PROJECTS TOTAL AMOUNT FOR PROGRAM: $3,355,637.00

Develop and implement action plans for exotic pests

1.

© ©® N o g bk~ DN

Maintain trained, licensed and medically supervised staff.

Provide pesticide safety training to all pest response team members.

Perform respirator fit tests and issue personal protective equipment to treatment staff.
Arrange for and attend public meetings prior to pesticide applications as per FAC 5227.
Provide first response resources anywhere in the state within 24 hours.

Make eradicative treatment applications.

Equipment maintenance.

Maintain and download temperature data pods to determine insect life cycle projections.

Perform environmental monitoring to assure CDFA is not contaminating the environment.

10. Hazardous waste disposal.

Costs in support of trade: $263,181.00

V. EXOTIC PEST TRAPPING TOTAL AMOUNT FOR PROGRAM: $9,376,329.00

Maintain a statewide network of exotic insect traps through contracts with 46 County Agricultural

Commissioners and 10 state run trapping programs.

1.
2.

Deploy and inspect traps as directed in contract scope of work and the Insect Trapping Guide.

Submit suspect insects to the laboratory for identification.

Costs in support of trade: $281,832.00
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VI. PLANT PEST DIAGNOSTICS TOTAL AMOUNT FOR PROGRAM: $2,033,132.62

Quickly and accurately test pest survey samples to (1) generate scientific data for trading partners to
demonstrate California’s pest-free status, and (2) to provide early warning of new pest outbreaks, delimit
new infestations, and to ensure timely management response to new pest outbreaks.*
Test Citrus commodity survey samples: citrus greening, Asian citrus psyllid (ACP), citrus canker, others.
Identify light brown apple moth, European grapevine moth and other survey samples.
Test or identify various insect trapping survey samples (Tephritid fruit flies, ACP, vine mealybug, etc.) plus
various scales, aphid, whiteflies, and thrips.

4. Test pea cyst nematode and golden nematode survey samples.

* Approximately 38% of the personnel within the Plant Pest Diagnostics Branch perform this task. Therefore, Plant

Pest Diagnostics costs represent 38% of the Executive Administration costs for this branch.

Costs in support of trade: $179,680.00

Assessment
The Department has made an assessment that this amendment to the regulations would not (1) create or
eliminate jobs within California, (2) create new business or eliminate existing businesses within California,

or (3) affect the expansion of businesses currently doing business within California.

Alternatives Considered

The Department of Food and Agriculture must determine that no alternative considered would be more
effective in carrying out the purpose for which the action is proposed or would be as effective and less

burdensome to affected private persons than the proposed action.

Information Relied Upon

The Department is relying upon the following studies, reports, and documents in proposing the adoption

of Section 4603, subsection (i):

Email of November 28, 2011 to Stephen Brown from Nick Condos and its attachment.
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E-mail of October 28, 2011 to Stephen Brown from Denise Linck and its attachments.

Pest Exclusion Advisory NO. 29-2011, Report 4 Data Entry and Instructions, dated September 8, 2011.

Code of Federal Regulations, Title 7, Chapter Ill, Section 354.3(g)(5).

RSPM#1, NAPPO REGIONAL STANDARD FOR PEST FREE AREAS, 934-006, April 20, 1994, North
American Plant Protection Organization.
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