TITLE 3. DEPARTMENT OF FOOD AND AGRICULTURE
Notice of Proposed Rulemaking

The Department of Food and Agriculture adopted Sections 3701, 3701.1, 3701.2, 3701.3
3701.4, 3701.5, 3701.6, 3701.7 and 3701.8 of the regulations in Title 3 of the California
Code of Regulations pertaining to the Citrus Nursery Stock Pest Cleanliness Program as
an emergency action that was effective on May 17, 2010. The Department is amending
the regulations and proposes to continue the regulations as amended and to complete the
adoption process by submission of a Certificate of Compliance no later than November
13, 2010.

The Department of Food and Agriculture repealed Sections 3000, 3001, 3002, 3003 and
3004 of the regulations in Title 3 of the California Code of Regulations pertaining to the
Registration and Certification of Citrus Nursery Stock as an emergency action that was

effective on May 17, 2010. The Department proposes to complete the repeal process by
submission of a Certificate of Compliance no later than November 13, 2010.

The Department of Food and Agriculture amended Sections 3407 of the regulations in
Title 3 of the California Code of Regulations pertaining to the Citrus Tristeza Virus
Interior Quarantine as an emergency action that was effective on May 17, 2010. The
Department is amending the regulation and proposes to continue the regulation as
amended and to complete the amendment process by submission of a Certificate of
Compliance no later than November 13, 2010.

PUBLIC HEARING

The Department will hold two public hearings. The first will begin at 1:00 p.m. on
September 15, 2010 in the auditorium of the Tulare County Agricultural Center at

4437 Laspina Street, Tulare California. The second will begin at 1:00 p.m. on
September 17, 2010 in the Rummonds Training Room of the Coachella Water Irrigation
District at 85-995 Avenue 52, Coachella, California. At the hearing, any person may
present statements or arguments orally or in writing relevant to the proposed action
described in the Informative Digest. The Department requests but does not require that
persons who make oral comments at the hearing also submit a written copy of their
testimony.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written
comments relevant to the proposed regulatory actions to the Department. Comments may
be submitted by mail, facsimile (FAX) at 916.654.1018 or by email to
smccarthy@cdfa.ca.gov. The written comment period closes at 5:00 p.m. on September
13, 2010. The Department will consider only comments received at the Department
offices by that time. Submit comments to:




Susan McCarthy

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220 N Street, Room 210

Sacramento, California 95814

AUTHORITY AND REFERENCE

Food and Agricultural Code sections 407 and 6946 authorize the Department to adopt
these regulations. The regulations implement, interpret and make specific section 6940,
6941, 6942, 6943, 6944, 6945 and 6946 of the Food and Agricultural Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

FAC Sections 6940, 6941, 6942, 6943, 6944, 6945 and 6946 provide that the Department
is obligated to develop and establish a mandatory Citrus Nursery Stock Pest Cleanliness
Program to protect citrus nursery source propagative trees from harmful diseases, pests,
and other risks and threats and that the program shall be administered by the Secretary.
The effect of the adoption of Sections 3701, 3701.1, 3701.2, 3701.3, 3701.4, 3701.5,
3701.6, 3701.7 and 3701.8 will be to establish a mandatory Citrus Nursery Stock Pest
Cleanliness program for citrus nursery stock propagative sources that will include
participant and administrative responsibilities, eligibility and planting location and
maintenance requirements, a performance standard for insect-resistant structures, disease-
testing and inspection schedules, grounds for refusal, suspension, cancellation and/or
destruction of registered trees, elements of a required application form and a fee
schedule for participation and testing.

FAC Sections 582, 5822 and 5823 provide for a voluntary citrus nursery stock
registration and certification program. The effect of the repeal of Sections 3000, 3001,
3002, 3003, 3004, 3005 and 3006, Registration and Certification of Citrus Trees, will be
to delete the provisions for a voluntary citrus nursery stock registration and certification
program.

FAC Sections 5301, 5302 and 5322 provide for a mandatory citrus tristeza virus interior
quarantine. The effect of the amendment of Section 3407, Citrus Tristeza Virus Interior
Quarantine will be to exempt certain propagative materials from the requirements for a
moving permit and to allow citrus nursery stock meeting certain propagative and
recordkeeping requirements to be moved within the State under the conditions of a
moving permit.



DISCLOSURES REGARDING THE PROPOSED ACTION
The Department has made the following initial determinations:

Mandate on local agencies and school districts: None.
Costs or savings to any state agency: None.

Cost to any local agency or school district which must be reimbursed in accordance with
Government Code sections 17500 through 17630: None.

Other nondiscretionary cost or savings imposed on local agencies: None.
Costs or savings in federal funding to the state: None.

The Department of Food and Agriculture has made an initial determination that the
adoption of Sections 3701, et. seq., the repeal of Sections 3000, et. seq., and the
amendment of Section 3407 may have a significant, statewide adverse economic impact
directly affecting business, including the ability of California businesses to compete with
businesses in other states. The Department of Food and Agriculture has considered
proposed alternatives that would lessen any adverse economic impact on business and
invites you to submit proposals. Submissions may include the following considerations:

(1) The establishment of differing compliance or reporting requirements or timetables
that take into account the resources available to businesses.

(if) Consolidation or simplification of compliance and reporting requirements for
businesses.

(iii) The use of performance standards rather than prescriptive standards.

(iv) Exemption or partial exemption from the regulatory requirements for businesses

The types of businesses which are expected to be affected by this regulation are those that
produce citrus nursery source propagative material.

Description of Projected Reporting, Recordkeeping and other Compliance Requirements
These businesses will be required to maintain the following records:

For all vegetative propagative material produced from scion mother, seed and/or increase
trees: date harvested, disposition of such material including location in the nursery or
name and address of customer as applicable, Department tag number, tag number of
registered scion mother or seed tree, or Citrus Clonal Protection Program number (as
applicable), number and kinds of units of propagative material and plant type and variety.

These businesses will be required to develop and adhere to a compliance agreement for
managing their insect-resistant structures and ensure that their trees meet the planting
location, maintenance and testing requirements of the Citrus Nursery Stock Pest
Cleanliness Program. Affected businesses are required to complete and submit annual
application forms, report to the Department anytime they discover a breach in an insect-



resistant structure (by FAX, phone or email) and pay all fees associated with participating
in the program.

Cost impacts on a representative private person or business:

The estimated cost impact of the adopted regulation that a representative private person
or business would necessarily incur in reasonable compliance with the proposed
regulations may be significant. The Department has identified 61 nurseries that currently
participate in the citrus registration program. These businesses must comply with all of
the disease-testing and inspection requirements in the Citrus Nursery Stock Pest
Cleanliness Program, including the requirement to maintain all scion mother, rootstock
and increase trees in insect-resistant structures. The Department estimates that a
representative nursery will be subject to the following costs:

e $200 annual application fee for trees

e Testing fees of $25-35/scion mother or seed tree, depending on the number tested
and $4/increase tree

e Plus additional fees to cover laboratory costs

e Annual program fee of $300 for all structures at one location, plus $.01/ ft*
o $3.48 to $5.63/ft” to construct a new budwood house

e $12.79/ft*to construct a new propagation house

e $1.93/ft? to $6.07/ft° to renovate an existing structure

Since citrus nurseries vary so widely in size and propagative types of trees produced and
maintained, it was not possible to develop an average cost/business. In adopting these
regulations, the Department is putting in place a performance standard for insect-resistant
structures, rather than a prescriptive standard to provide flexibility and the potential for
cost-savings to the affected industry.

These regulatory actions will not:

(1) create or eliminate jobs within California;

(2) create new business or eliminate existing businesses within California; or

(3) affect the expansion of businesses currently doing business within California.
Significant effect on housing costs: none.

Small Business Determination

The Department has determined that the proposed regulations affect small business.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section 11346.5, subdivision (a)(13), the
Department of Food and Agriculture must determine that no reasonable alternative
considered by the Department or that has otherwise been identified and brought to the
attention of the Department would be more effective in carrying out the purpose for



which the action is proposed or would be as effective and less burdensome to affected
private persons than the proposed action.

Since SB 140 compels the Department to develop a mandatory citrus nursery

stock pest cleanliness program, the “no action” alternative is not an alternative

in this case. Additionally, the only alternative method to insect-resistant

structures that would provide some protection to citrus nursery stock from

disease vectors would be the continuous application of pesticides. In addition to
potential environmental impacts, this would not meet federal or state quarantine
standards.

The Department invites interested persons to present statements or arguments with
respect to alternatives to the proposed regulations at the scheduled hearing or during the
written comment period.

CONTACT
Inquiries concerning the proposed administrative action may be directed to:

Susan McCarthy

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220 N Street, Room 210

Sacramento, California 95814,
916.654.1017

FAX 916.654.1018
smccarthy@cdfa.ca.gov

The backup contact person for these inquires is:

Stephen Brown

Department of Food and Agriculture
Plant Health and Pest Prevention Services
1220 N Street, Room 210

Sacramento, California 95814,
916.654.1017

FAX 916.654.1018

sbrown@cdfa.ca.gov

Please direct request for copies of the proposed text (the “express terms™) of the
regulations, the initial statement of reasons, the modified text of the regulations, if any, or
other information upon which the rulemaking is based to Ms. McCarthy at the above
address.



INTERNET ACCESS

The Department has posted the information regarding this proposed regulatory action on
its website (www.cdfa.ca.gov/cdfa/pendingregs).

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATIONS, AND RULEMAKING FILE

The Department of Food and Agriculture will have the entire rulemaking file available
for inspection and copying throughout the rulemaking process at its office at the above
address. As of the date this notice is published in the Notice Register, the rulemaking file
consists of this notice, the initial statement of reasons for the proposed action and the
express terms of the proposed action. Copies may be obtained by contacting Susan
McCarthy at the address or phone number listed above.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

After holding the hearings and considering all timely and relevant comments received,
the Department may adopt, repeal and/or amend the proposed regulations substantially as
described in this notice. If the Department makes modifications which are sufficiently
related to the originally proposed text, it will make the modified text (with the changes
clearly indicated) available to the public for at least 15 days before the Department adopts
the regulations as revised. Please send request for copies of any modified regulations to
the attention of Susan McCarthy at the address indicated above. The Department will
accept written comments on the modified regulations for 15 days after the date on which
they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, copies of the Final Statement of Reasons will be posted on the
Department’s web site or a copy may be obtained by contacting Ms. McCarthy at the
above address.



