DEPARTMENT OF FOOD AND AGRICULTURE
Title 3 of the California Code of Regulations

Notice of Proposed Rulemaking
45 - Day Notice

The Department of Food and Agriculture proposes to amend Sections 3701, 3701.1,
3701.2,3701.3, 3701.4, 3701.5, 3701.6, 3701.7 and 3701.8 of the regulations in Title 3 of
the California Code of Regulations pertaining to the Citrus Nursery Stock Pest Cleanliness
Program.

This notice is being provided to be in compliance with Government Code Section 11346.4.

PUBLIC HEARING

A public hearing is not scheduled. A public hearing will be held if any interested person, or
his or her duly authorized representative, submits a written request for a public hearing to
the Department no later than 15 days prior to the close of the written comment period.

WRITTEN COMMENT PERIOD

Any interested person or his or her authorized representative may submit written
comments relevant to the proposed amendment to the Department. Comments may be
submitted by mail, facsimile (FAX) at 916.654.1018 or by email to sbrown@cdfa.ca.gov.
The written comment period closes at 5:00 p.m. on December 30, 2013. The Department
will consider only comments received at the Department offices by that time. Submit
comments to:

Stephen Brown

Department of Food and Agriculture

Plant Health and Pest Prevention Services
1220 N Street

Sacramento, CA 95814
sbrown@cdfa.ca.gov

916.654.1017

916.654.1018 (FAX)

Following the public hearing if one is requested, or following the written comment period if
no public hearing is requested, the Department of Food and Agriculture, at its own motion,
or at the instance of any interested person, may adopt the proposal substantially as set
forth without further notice.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Existing law, California Food and Agricultural Code (FAC) Sections 6940, 6941, 6942,
6943, 6944, 6945 and 6946 obligated the Department to develop and establish a
mandatory Citrus Nursery Stock Pest Cleanliness Program to protect citrus nursery source
propagative trees from harmful diseases, pests, and other risks and threats and that the
program shall be administered by the Secretary.
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Existing law, FAC Section 5801 provides that after an investigation and hearing, if the
Secretary determines that any kind of plant is generally infected with a virus, the Secretary
may adopt regulations which prohibit or restrict the propagation.

Existing law, FAC Section 5802 establishes that if a source of plant material has been
demonstrated to be free of dangerous or detrimental viruses the Secretary shall adopt
regulations to permit the use of the source material.

Existing law, FAC Section establishes that it is unlawful to propagate or sell nursery stock
which is in violation of the adopted regulations.

There is no existing, comparable federal regulation or statute.

The Department is the only agency which can implement plant quarantines. As required by
Government Code Section 11346.5(a)(3)(D), the Department has conducted an evaluation
of this regulation and has determined that it is not inconsistent or incompatible with existing
state regulations.

Anticipated Benefits from This Reqgulatory Action
FAC Sections 6940, 6941, 6942, 6943, 6944, 6945 and 6946 obligated the Department to
develop and implement a mandatory Citrus Nursery Stock Pest Cleanliness Program.

FAC Section 5801 states, “If the director, after investigation and hearing, determines that
any kind or variety of plant is generally infected with a virus or mycoplasma-like disease
that is dangerous or detrimental to the production of fruit, nut, or vine crops in this state, he
may adopt regulations which prohibit or restrict the propagation by cuttings and the
budding, grafting, or otherwise joining of tissue of such kind or variety of plant with any kind
or variety of fruit or nut tree or vine.”

FAC Section 5802 states, “If a source of any prohibited or restricted kind or variety of plant
has been demonstrated to be free of dangerous or detrimental viruses or mycoplasma-like
organisms, the director shall, in the regulation, permit use of such source.”

FAC Section 5803 states, “It is unlawful for any person to bud, graft, or otherwise
propagate or grow any fruit or nut tree or vine in violation of any regulations which are
adopted pursuant to this article or to sell as nursery stock any plant which is so produced.”

FAC Sections 5801, 5802 and 5803 were not cited under the authority and reference
citations even though they are clearly applicable in 2010. These proposed amendments will
incorporate this existing statutory authority into the existing regulations under the authority
and reference citations as applicable and clearly state in the regulation that it is unlawful to
not comply with these regulations. This will benefit the citrus industry and the general
public by providing additional legal clarity regarding the mandatory nature of the program.

California is the number one economic citrus state in the nation, with the USDA putting the
value of California citrus at $1,131,851,000 (Federal Register Vol. 71 No.83; published May



1, 2006; pg 25487). A 2002 report by the Arizona State University School of Business
indicates that there is at least $825.6 million of direct economic output and another $1.6
billion when all upstream suppliers and downstream retailers are included. This represents
over 25,000 direct and indirect employees. This will help ensure a healthy citrus industry
and protect this source of economic activity benefiting the public health and welfare of
California residents.

AMENDED TEXT
These proposed amendments will add FAC Sections 5801, 5802, 5803 to either the
authority or reference citations for each section as appropriate. Additionally, Section

3701.1(a) is being amended to clarify it is unlawful to propagate citrus or sell the resulting
nursery stock which fails to comply with the requirements of these regulations.

DISCLOSURES REGARDING THE PROPOSED ACTION

The Department has made the following initial determinations:

Mandate on local agencies and school districts: None.

Cost or savings to any state agency: None

Cost to any local agency or school district which must be reimbursed in accordance with
Government Code sections 17500 through 17630: None and no nondiscretionary costs or
savings to local agencies or school districts.

Cost or savings in federal funding to the state: None.

Significant, statewide adverse economic impact directly affecting business including the
ability of California businesses to compete with businesses in other states: None.

Costimpacts on a representative private person or business: The Department is not aware
of any cost impacts that a representative private person or business would necessarily
incur in reasonable compliance with the proposed action.

Significant effect on housing costs: None.

Small Business Determination

The Department has determined that the proposed regulations may affect small business.

Results of the Economic Analysis
Amendment of these regulations will not:

(1) Create or eliminate jobs within California;
(2) Create new businesses or eliminate existing businesses within California; or



(3) Affect the expansion of businesses currently doing business within California

These proposed amendments to the authority cited and reference sections and the
proposed amendment of Section 3701.1, General Provisions (a), do not materially change
the existing program. These proposed changes merely provide additional legal clarity
regarding the mandatory nature of the program. There are no additional economic impacts
from these proposed amendments.

The specific benefits of the amendment of this regulation are to:

¢ Provide legal clarity for the mandatory nature of this program.

e Help ensure a healthy citrus industry which protects it as a source of economic
activity.
[Gov. Code sec. 11346.5(a)(3)(C)].

The Department is not aware of any specific benefits the amendment of this regulation will
have to the protection of public safety of California residents or worker safety. Based upon
the economic analysis, the Department believes the amendment of this regulation benefits
the general public health and welfare of California residents. [Gov. Code sec. 11346.3(b)].

The Department has evaluated and determined that the amendment of this regulation is
not inconsistent with existing State regulations. There are no other comparable existing
State regulations [Gov. Code sec. 11346.5(a)(3)(D)].

ALTERNATIVES CONSIDERED

The Department must determine that no reasonable alternative it considered to the
regulation or that has otherwise been identified and brought to its attention would be more
effective in carry out the purpose for which the action is proposed, or would be as effective
and less burdensome to affected private persons than the proposed action or would be
more cost-effective to affected private persons and equally effective in implementing the
statutory policy or other provision of law than the proposal described in this Notice. To
date, no other interested party has come forth with any alternatives to these regulations.

AUTHORITY
Food and Agricultural Code Sections 407, 5801, 5802 and 6946 authorize the Department
to adopt these regulations.

REFERENCE

The Department proposes this action to implement, interpret and make specific Sections
407, 5310, 5311, 5801, 5802, 5803, 6940, 6941, 6943, 6944 and 6945 of the Food and
Agricultural Code.

CONTACT

The agency officer to whom written comments and inquiries about the initial statement of
reasons, proposed actions, location of the rulemaking files, and request for a public
hearing may be directed to is: Stephen S. Brown, Department of Food and Agriculture,
Plant Health and Pest Prevention Services, 1220 N Street, Room 210, Sacramento,



California 95814, (916) 654-1017, FAX (916) 654-1018, E-mail: sbrown@cdfa.ca.gov. In
his absence, you may contact Lindsay Raines at (916) 654-1017. Questions regarding the
substance of the proposed regulation should be directed to Stephen S. Brown.

INTERNET ACCESS
The Department has posted the information regarding this proposed regulatory action on
its Internet Web site (http://www.cdfa.ca.gov/plant/Regulations.html).

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATIONS

The Department of Food and Agriculture has prepared an initial statement of reasons for
the proposed actions, has available all the information upon which its proposal is based,
and has available the express terms of the proposed action. A copy of the initial statement
of reasons and the proposed regulations in underline and strikeout form may be obtained
upon request. The location of the information on which the proposal is based may also be
obtained upon request. In addition, when completed, the final statement of reasons will be
available upon request. Requests should be directed to the contact named herein.

If the regulations adopted by the Department differ from, but are sufficiently related to the
action proposed, they will be available to the public for at least 15 days prior to the date of
adoption. Any person interested may obtain a copy of said regulations prior to the date of
adoption by contacting the agency officer (contact) named herein.
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