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RAISIN LITIGATION UPDATE

At our August 7th Program Executives meeting,
Richard Estes, CDFA Staff Counsel reported on
the decision by Judge Raymond Cadei in the
consolidated complaints filed by four raisin
grower-handlers. The complaints were filed
between 1999 and 2002 and had been on hold
for several years until all appeals had been
exhausted in the Gallo lawsuit against the
Department regarding the Milk Advisory Board.
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Once the appeals process in the Gallo case was
exhausted, with the Superior Court’s decision in
favor of the Department upheld, the Raisin Cases
moved towards trial. In mid-2012, the
Sacramento Superior Court conducted a 22-day
trial in which substantial testimony and evidence
was presented regarding the administration of
the Raisin Marketing Board and the Department’s
oversight of the Board.

After the trial ended and post-trial briefs were
submitted, the court ruled in favor of the
plaintiffs on grounds beyond those litigated at
trial. It ruled that the implementation of the
order in 1998 pursuant to the Marketing Act was
invalid for two reasons. First, the court
determined that the Act requires findings that
the affected industry faces catastrophic
economic conditions and that, in the absence of
the proposed order, the industry will no longer
be viable. Upon an examination of the
administrative record, it found that the evidence
was insufficient to establish such findings.
Second, the court found that the creation of the
order was dependent upon evidence that it
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would effectuate all of the purposes of the Act.
Again, the administrative record lacked such
evidence.

While this decision only applies to the Marketing
Order for Raisins, it establishes more rigorous
legal standards for the creation of a marketing
order that the Department believes are not
supported by the legislative history of the Act.
Accordingly, the Department has decided to
appeal the decision. It is anticipated that the
appeal process will take 1% to 2 Y2 years.

BRANCH OPERATING COST INCREASES AND
STAFF TRANSITIONS

Branch operating costs have increased by about
10% as of July 1st, which is the start of the State’s
fiscal year. There are several factors
contributing towards the increase in costs, all of
which are beyond the branch's and department's
control. These include:

e The end of staff furloughs statewide
resulting in a 4.6% increase in personnel
cost. With the exception of a few months,
termination of furloughs brings staff back
to full pay for the first time in four years.

e For employees that have been at the top
of their pay scale (5t Step) for more than
5 years, a 6th step has been established
that results in a 3% increase in pay.

e A 3% increase in office rent at the
Gateway Oaks facility as of July 1.

e Effective July 1, 2013, per diem rates will
increase for business travel for State
employees. The new rates are:

Breakfast: $7.00
Lunch: $11.00
Dinner: $23.00
Incidentals: $5.00

Lodging-Base Rate: $90.00*

*Higher rates apply for high-cost locations.

While operating costs are increasing, branch
economists are to be commended for covering
April Izumi's program assignments for several
months. April has returned to work on a half-
time basis until the end of September when she
will retire.

As you will see on page 8, we are bringing Ben
Kardokus on to replace Glenn Yost. Since it takes
time to train new economists before they are
ready to take on program assignments. In the
interim, we will have three economists covering
the workload of five.

In the next few days, the economists and I will be
meeting to discuss temporary assignments of
Glenn's programs. In the meantime, the
programs that were formerly assigned to Glenn
are encouraged to contact Dennis, Joe, Kathy or
me for assistance. We appreciate your patience
as we work through these staff transitions.

DEPARTMENT’S ADVERTISING POLICY FOR
MARKETING PROGRAMS

Also discussed at the recent Program Executive
meeting was the status of the new Department
policy on advertising. I reminded the group that
the need for a revised policy was driven by the
U.S. Supreme Court’s decision in the 2005
Livestock Marketing Association (LMA) vs.
Johanns case regarding the National Beef Board.
In that case, the Supreme Court applied the
“government speech” exemption to the First
Amendment clause of the Constitution. This was
the first time that the government speech
exemption had been applied to agricultural
marketing programs.

In order to help protect this exemption from
First Amendment challenges, both USDA and
CDFA sought to strengthen the procedures for
overseeing the marketing activities of its boards
and committees. In 2007, CDFA released a
proposed new policy on advertising and
promotion activities carried out by boards,
councils and commissions. The policy proposed
that all advertising and promotion materials for
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review and approval prior to being released. A
meeting was held with those programs shortly
after the proposed policy was issued and an
initial round of comments were received citing
concerns.

It should be mentioned that federal court
decisions subsequent to the LMA decision ruled
that the degree of oversight by government
agencies is best left to the head of the agency
responsible for oversight. With this in mind,
CDFA proposed a revised policy last year that
would have required programs to certify to the
Department that advertising and promotion
materials proposed for release:

1. Meet the standards set forth in the
revised policy

2. Are backed up by sufficient documentation
to demonstrate that they are in compliance
with the applicable FDA and FTC
requirements regarding claims made in
the materials

3. Have been reviewed and approved by an
independent and certified nutrition expert
(in the cases when nutrition, health, or
structure-function claims were made).

AtaJuly 25, 2012 meeting of Program Executives
the proposed policy was discussed at length and
the group again expressed significant concerns.
Hearing the concerns expressed, the department
requested written comments regarding the
proposed policy.

Last month, the next iteration of the policy was
distributed to the Executive Committee of
Program Executives which had several changes
to the 2012 proposed policy. These included:

e A provision that any claim made in
advertising materials that had previously
been approved by USDA or FDA need not
be further substantiated or reviewed by a
nutrition expert.

e A provision that an advertising claim
vetted and signed off on by an attorney
for the agency generating the advertising
material need not be further reviewed.

e That copies of social media materials
need not be sent to the Department if
Marketing Branch staff is able to review
the materials by “following” the program.

e Allowing “peer-reviewed” research to be
cited as substantiation for claims made.

Members of the Executive Committee expressed
significant concerns about the 2013 revisions.
These concerns were echoed at the August 7
meeting of executives. As a consequence,
Secretary Ross requested that a working group
of advertising programs be formed to team up
with the Marketing Branch to further modify the
policy. The goal of the working group is to
further modify the proposed policy to try to
address the concerns of the executives while and
meeting CDFA’s objectives for new guidelines
which are:

1. Protect the First Amendment exemption
for “government speech”

2. Have one set of standards and guidelines
for all programs (boards, councils and
commissions).

3. Ensure that all programs comply with
state and federal law regarding
substantiation for claims made in
advertising materials.

4. Provide for a process by which the
Department can verify marketing
programs maintain substantiation for
claims made in its advertising materials.

5. Ensure that marketing programs do not
disparage other commodities.

The working group will meet on August 29t to
work on refinements to the guidelines and
associated procedures. The group includes:
Alex Ott, Dennis Balint, Jennifer Olmstead,
Donn Zea, Janice Cooper, Jennifer Giambroni,
Kasey Cronquist, Kathleen Nave, Nick Matteis,
Steve James, Tammy Anderson-Wise, and

Tim Johnson. Any others that are interested in
participating are welcome to attend.
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ANNUAL CONTRACT REPORT FORMS

This is a reminder that all advisory boards and
councils need to file an Annual Contract Report
Form with the Marketing Branch. Ideally, the
report form should be submitted about two
months after the beginning of the board'’s or
council’s new fiscal year. We figure this gives the
program time to finalize all contracts for the new
fiscal year.

Also, since boards and councils are no longer
required to submit research contracts to the
branch for review and approval, it is necessary
for programs to include research contracts on
their report form. A copy of the report form is
attached to this newsletter for your use. =

ANNUAL CERTIFICATION OF EMPLOYEE
AUTOMOBILE INSURANCE COVERAGE

As areminder, programs should obtain signed
Annual Certification of Employee Insurance
Coverage Forms from employees authorized to
use privately-owned vehicles for program
business.

The certification does not need to be submitted to
the Marketing Branch, but must be maintained by
the program. The Marketing Branch recently
revised this form which is included with this
Marketing Quarterly. Please contact your
program liaison if you have any questions. =

O

Keep up with the Secretary’s
“Planting Seeds Blog”
at:

plantingseedsblog.cdfa.ca.gov
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CITRUS INDUSTRY VETERAN TO TAKE THE
HELM AT THE CITRUS RESEARCH BOARD

(Reprinted from a CRB PRESS RELEASE)

Visalia - April 8, 2013
As California citrus
growers continue to
invest in needed
research to aid the
state’s more than $2
billion citrus industry
and battle threats
such as the Asian
citrus psyllid, citrus
industry veteran Ken
Keck will join the
California Citrus
Board as its new president on June 1.

Ken Keck

Keck brings deep industry knowledge -
including experience in fighting the Asian citrus
psyllid and Huanglongbing (HLB) in Florida -
having served as general counsel and executive
director of the Florida Department of Citrus from
2006-2012. Prior to that, he served as the
organization’s director of government affairs and
general counsel from 2002-2006, and director of
legislative and regulatory affairs with Florida
Citrus Mutual from 1999-2002. Having served in
these roles, Keck has deep-rooted expertise
representing citrus growers in a governmental,
legal and regulatory framework.

Keck will replace Ted Batkin, who served as the
organization’s president since 1993 and who will
retire from this role in September. Under
Batkin’s leadership, the organization increased
its research investment to a current level of
more than $5 million. The primary focus of the
program is detection of HLB disease and vector
management of the Asian citrus psyllid.

“We thank Ted for his tremendous leadership
and efforts on behalf of California citrus
growers,” said Earl Rutz, chairman of the CRB.
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“And while there are big shoes to fill, we believe
Ken's track record, enthusiasm and alignment
with the perspective of California growers will
make him an excellent asset to the CRB.

“As an industry, we are facing serious threats,
most notably the continued spread of the Asian
Citrus psyllid and identification of HLB in our
state. It's a complex and challenging time, but
we believe Ken has the skills to take us forward.”

Among Keck’s accomplishments with the Florida
Department of Citrus, he: secured an average of
$7 million annually of federal and state
appropriations for programs; commissioned a
National Academies study, resulting in the
establishment of a dedicated $10 million annual
disease research, development and commercial-
ization foundation; and achieved a range of $3 to
$5 return to growers for every marketing dollar
expended. Keck achieved these results not only
because of his tireless work ethic, but also from
his understanding of what citrus growers face.

“I am a third-generation grower in Florida, so I
know the nature of the business. [ know what it
means to depend on the harvest each year. |
know what it feels like to have your livelihood
threatened, and I want to use this understanding
- and my experiences in Florida - to benefit the
California industry.”

Keck holds a bachelor’s degree in Spanish from
Stetson University, and a juris doctorate degree
in law from Widener University School of Law. =

[Note] Copies of CDFA’s Contract Report Form and
the Annual Employee Use of Private Vehicles
Insurance Certification Form are included as the
final two pages of this newsletter. Any questions
regarding these forms or about alternate members
attending closed sessions should be addressed to
the economist assigned to your program.

GLENN YOST BIDS THE BRANCH AND HIS
PROGRAMS FAREWELL AND HAS HIS SIGHTS
SET ON ARIZONA AND ALASKA

Glenn Yost retired on August 15t after 28 years
of service to the Marketing Branch. During that
time, Glenn worked under seven Secretaries of
Agriculture and four Branch Chiefs.

At one time or another Glenn worked with over
40 different marketing programs.

i E— T

Secretary Ross presents a proclamation to Glenn Yost
recognizing his years of service to the Department of Food
and Agriculture Photo by Steve Donaldson

Glenn was a great ambassador to agriculture and
was instrumental in the formation of several new
programs including the Leafy Greens Marketing
Agreement, the Cherry Advisory Board and two of
the local winegrape commissions.

Glenn enjoyed making presentations to
agricultural groups to explain how marketing
programs can help to address problems unique
to their commodity.

Glenn and his wife Cheryl will be spending time
fixing up their house in Davis to put it on the
market. Then, they are off to Arizona to find a
new home near Flagstaff. They are already
planning an extended trip to Alaska next
summer.
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Glenn packed up a lot of knowledge and
experience in his briefcase as he walked out of
the office and the branch staff will miss him.
With the additional retirements in the last couple
of years including Jerry Munson, Peggy Biltz,
Rich Petersen and Ted Batkin, our marketing
family has said goodbye to over 130 years worth
of program experience.

While our foundation remains strong, it certainly
has been shaken a bit.
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STRAWBERRY COMMISSION NAMES NEW
PRESIDENT

In late May, the
CA Strawberry
Commission
(CSC) named Rick
Tomlinson, an
eight-year staff
member, as its
new president.
Tomlinson
succeeds Mark
Murai who left
the Commission
in February to
become vice
president of
strategy and public policy at Sunrise Growers -
Frozun Foods, a leading grower and marketer of
fresh and processed strawberries based in
Placentia, California.

Rick Tomlinson

Before assuming the CSC president position,
Tomlinson most recently served eight years as

the CSC vice president of public policy, directing
the organization’s government affairs and serving

as the industry liaison for regulatory issues at
local, state, national and international levels.
During this time, Tomlinson helped steer industry
pesticide reduction efforts that earned the CSC
the U.S. EPA’s Stratospheric Ozone Protection
Award. He also fostered a joint research effort
with the California Department of Pesticide
Regulation to find alternatives to the fumigant
methyl bromide. And recently, Tomlinson helped
implement an agreement with Cal Poly San Luis
Obispo for the establishment of the on-campus
Strawberry Sustainability and Research Center.

Victor Ramirez, CSC chairman, indicated that
Tomlinson possesses the unique experience,
knowledge and qualities needed to successfully lead
the strawberry industry in the future. “From
advancing public policy and initiating innovative
research to advocating for immigration reform and
protecting our ability to compete in the global
marketplace, Tomlinson has a unique grasp of the
complex issues facing California’s 400 family
strawberry farmers and 70 shippers and processors,”
said Ramirez. “More importantly, he has proven
leadership skills necessary for addressing our key
challenges.”

Tomlinson is excited about this new opportunity to
serve as the CSC president. “It is an honor and
privilege to not only represent the farmers who
grow this quintessential California crop, but also the
tens of thousands of people responsible for
supplying the nation with nearly 90 percent of all
conventionally grown and organic strawberries,”
Tomlinson said.

Tomlinson replaces Mark Murai who served as
the CSC president for over 7 years, but who was
actually involved with the CSC for over 25 years.
As a third-generation Orange County farmer,
Murai served 17 years on the CSC board of
directors and was chairman of the CSC from
2002 through 2004.
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During his tenure as the CSC president, the
organization executed prominent and innovative
strategic initiatives in the areas of food safety
practices, grower education, actionable crop
research, health benefits research, global
marketing and public policy.

In recapping his time as leader of the CSC,

Mr. Murai stated, “I am honored to have had the
opportunity to lead the commission and to
develop key strategies that will support the
healthy future
growth of our
industry. I have
thoroughly
enjoyed
working
creatively with
the board and
staff to grow the
value of our
industry and
consumers.”

In looking
toward the
future of the
industry, the CSC and his potential involvement
with the program, Mr. Murai noted, “Today, 'm
even more encouraged with our leadership’s
progressive thinking and drive to create the
future. It is an exciting time, and [ hope to play a
role building on this work from a different
perspective.”

Mark Murai

Not surprisingly, Murai was recently selected to
fill a producer position on the CSC board of
directors. Therefore, it appears that Murai’s long
and valuable affiliation with the CSC will
continue.

We at the Marketing Branch wish to recognize
Mark Murai for the passionate and visionary
leadership that he provided to the California
strawberry industry during his time as the CSC
president. We wish Mark much success in his

new position within the strawberry industry.
We also extend our best wishes to Rick
Tomlinson as he begins his new leadership role
with the CSC. =

ALTERNATES ARE NOT ALLOWED TO
ATTEND CLOSED SESSIONS UNLESS SERVING
IN A MEMBER'’S ABSENCE

Based on an inquiry, the Department has
researched whether an alternate member, whose
member is also present at a meeting, may attend
a closed session.

The Attorney General’s Office issued a formal
opinion on the matter in 1999. According to the
Attorney General, an alternate member may not
attend a closed session unless the alternate is
attending a meeting and sitting in the stead of a
regular member who is either absent or
disqualified. Only people with an official role in
the meeting should be present.

The presence of any alternate not sitting in place
of an absent or disqualified member converts the
session into an unauthorized “semi-closed
meeting”. Furthermore, the presence of such an
alternate in closed sessions related to pending
litigation would jeopardize the attorney-client
privilege, subjecting the alternate, and the other
members of the board as well, to discovery.

Thus, the Department expects boards and
councils to limit attendance during closed
sessions to board members and alternate
members sitting in for an absent or disqualified
member. Commissions should confer with their
legal counsel regarding who should properly
attend closed-session meetings of the
commission. =
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PLEASE SUBMIT PROPOSED WRITTEN
COMMENTS REGARDING FDA’S PROPOSED
FSMA REGULATIONS TO CDFA FOR REVIEW

On January 4t, FDA released for written
comments proposed regulations to implement
standards for growing, harvesting, packing and
holding produce on farms. The proposed
regulations implement the provisions of the
Food Safety Modernization Act (FSMA).
Comments on the proposed regulations are due
no later than November 15, 2013. The deadline
has been extended twice and it is anticipated
that the November 15t deadline is final.

The department requests that any advisory
board or council who is planning to submit
written comments to FDA regarding its proposed
regulations submit a draft of its comments to the
department for review.

The department is preparing its own set of
comments and is working with sister agencies to
ensure that FDA receives comments from
California agencies that are consistent. Since
comments prepared by advisory boards and
councils speak on behalf of the secretary, it is
important to ensure that comments do not
contradict those of the department.

We understand that the deadline is approaching
and ask that comments be submitted to us as soon
as possible. We appreciate your cooperation.

BEN KARDOKUS JOINS THE MARKETING
BRANCH

With Glenn Yost's retirement, Ben Kardokus will
join the Marketing Branch on August 29t as a
senior agricultural economist. Ben has been an
auditor in the Milk Pooling Branch for the past
eight years and worked for a stock brokerage
firm prior to joining CDFA. He received his two
bachelor’s degrees in accounting and economics
from Central Washington University.

Ben will be attending meetings with other
economist as he learns the job of an economist
including the many laws that we administer. =

2013 CONTINUATION HEARINGS AND
REFERENDA UPDATE

The following continuation hearings and
referenda have either been conducted or will be
conducted in the near future.

Also, there will be a public hearing this Thursday,
August 29t regarding proposed amendments to
the Processing Tomato Inspection Program. The
amendments regard authority to conduct varietal
development research.

HEARINGS:

Program Month for Outcome:
Hearing:

Garlic & Onion
April 2013 Continued

Dehydrator Board

Dairy Council July 2013 Pending

Sea Urchin Commission  October 2013

REFERENDA:

Program Month for Outcome:
Hearing:

Wheat Commission January 2013 Continued

Milk Processor Board September 2013

Pepper Commission October 2013
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ANNUAL MARKETING BRANCH CONTRACTS REPORT FORM

Name of Board or Council:

Name of Person Completing Form: Email Address:

Fiscal Year for Report: Date of Report:

Contract Number: Contractor Name:

Budget Line Item Funding Contract: Contract Approved by Board Action Number or Meeting Date:
Contract Amount: Contract Effective Date: Contract Termination Date:

Type of Project [Check Appropriate Box]:

C] Promotion C] Research [:] Lease C] Audit C] Management C] Other

Name of Project (Provide description):

Contract Number: Contractor Name:
Budget Line Item Funding Contract: Contract Approved by Board Action Number or Meeting Date:
Contract Amount: Contract Effective Date: Contract Termination Date:

Type of Project [Check Appropriate Box]:

C] Promotion C] Research [:] Lease C] Audit C] Management C] Other

Name of Project (Provide description):

Program:




Contract Number:

Contractor Name:

Budget Line Item Funding Contract:

Contract Approved by Board Action Number or Meeting Date:

Contract Amount:

Contract Effective Date:

Contract Termination Date:

Type of Project [Check Appropriate Box]:

C] Promotion C] Research

C] Lease C] Audit C] Management C] Other

Name of Project (Provide description):

Contract Number:

Contractor Name:

Budget Line Item Funding Contract:

Contract Approved by Board Action Number or Meeting Date:

Contract Amount:

Contract Effective Date:

Contract Termination Date:

Type of Project [Check Appropriate Box]:

C] Promotion C] Research

[:] Lease C] Audit C] Management C] Other

Name of Project (Provide description):

Contract Number:

Contractor Name:

Budget Line Item Funding Contract:

Contract Approved by Board Action Number or Meeting Date:

Contract Amount:

Contract Effective Date:

Contract Termination Date:

Type of Project [Check Appropriate Box]:

C] Promotion C] Research [:] Lease C] Audit C] Management C] Other

Name of Project (Provide description):




ANNUAL CERTIFICATION OF
EMPLOYEE VEHICLE INSURANCE COVERAGE

STATE OF CALIFORNIA
DEPARTMENT OF FOOD AND AGRICULTURE

Authorization to Use Privately-Owned Vehicles on Official Business

In accordance with the California Department of Food and Agriculture (CDFA) policies for marketing orders, councils and
agreements (MOCAs), I request approval to use privately-owned vehicles to conduct official MOCA business. I expect that
such usage for the upcoming year to total (please check the appropriate mileage below):

C] Less than 500 miles C] Between 500 and 5,000 miles C] More than 5,000

I hereby certify that, whenever I drive a privately-owned vehicle on official business, I will report any accident within 48
hours. I further certify that whenever I drive a privately-owned vehicle on official business, I will have a valid driver's
license in my possession, all persons in the vehicle will wear safety belts, and the vehicle shall always be:

Adequate for the work to be performed.
Equipped with safety belts in operating condition.
To the best of my knowledge, in safe mechanical condition.

Bwon e

Covered by liability insurance for the amounts applicable to my declared level of private car usage as shown
below.

EXPECTED LEVEL OF USAGE INSURANCE REQUIREMENTS

. e $15,000 for personal injury to or death of one person
Under 500 miles per year . . .
e $30,000 for injury to or death of two or more persons in one accident

e $5,000 for property damage

500 to 5,000 miles per year e $50,000 for personal injury to or death of one person

e $100,000 for injury to or death of two or more persons in one accident
e $25,000 for property damage

More than 5,000 miles per year e $100,000 for Pe.rsonal injury to or death of one person ' .
e $300,000 for injury to or death of two or more persons in one accident

e $50,000 for property damage

[ further certify that while using a privately-owned vehicle on official business, all accidents will be reported within 48 hours.

Driver’s License Number: State: Expiration Date:
Employee’s Signature: Print Name: Date:
SUPERVISOR’S APPROVAL

Use of a privately owned vehicle on official business is approved.

Signature: Title: Date:
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