TITLE 4. DEPARTMENT OF FOOD AND AGRICULTURE

NOTICE IS HEREBY GIVEN that the Department of Food and Agriculture (Department)
proposes to promulgate regulations contained in Title 4, Division 9, Chapter 9,
Weighmaster Enforcement.

The Department proposes to promulgate regulations contained in Title 4, Division 9,
Chapter 9, to provide clarity and uniformity in the implementation and enforcement of
California Business and Professions Code (BPC) Section 12737.

A public hearing regarding this proposal is not currently scheduled. However, any
interested person, or duly authorized representative, may request no later than 15 days
prior to the close of the written comment period that a public hearing be scheduled.
Following the public hearing, if one is requested, or following the written comment
period, if no public hearing is requested, the Department, upon its own motion or at the
instance of any interested person, may thereafter adopt the proposal substantially as
set forth without further notice.

Notice is also given that any interested person, or his or her authorized representative,
may submit written comments relevant to the proposed regulatory action to the
Department of Food and Agriculture, Division of Measurement Standards (Division),
6790 Florin Perkins Road, Suite 100, Sacramento, California 95828. Comments may
also be submitted to Steve Cook, Chief, Enforcement Branch, by facsimile (FAX) at
(916) 229-3026 or by e-mail at DMS@cdfa.ca.gov. Comments must be submitted prior
to 5:00 p.m., June 10, 2013.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

BPC, Division 5, Chapter 7, Section 12737 was added to allow for the use of
unattended weighing systems (UWS) for any weighmaster that weighs a vehicle moving
construction materials, including, but not limited to, earth, stone, rock, sand, gravel,
limestone, ready mixed concrete, cementitious materials, recycled construction
materials, or asphalt paving materials. Additionally, BPC, Division 5, Section 12500.5
requires the Secretary of the Department of Food and Agriculture (Secretary) to require
the submission for approval of types and designs of weights, measures, weighing,
measuring, and counting instruments or devices used for commercial purposes. The
Secretary is also required to issue certificates of approval for those types or designs of
commercial devices that meet the requirements of the BPC and the tolerances and
specifications adopted pursuant to it. BPC Section 12107 requires the Department to



“adopt, by reference, the latest standards as recommended by the National Conference
on Weights and Measures and published in the National Institute of Standards and
Technology Handbook 44 “Specifications, Tolerances, and Other Technical
Requirements for Weighing and Measuring Devices,” except as specifically modified,
amended, or rejected by regulation adopted by the Secretary.”

The Department has the authority and responsibility to ensure that any transactions
utilizing UWS are accurate and do not facilitate fraud, since a person acting as deputy
weighmaster will not be present to witness the weighing event and attest that proper
procedures were followed. UWS necessitate additional installation, performance, and
recordkeeping requirements to ensure that accurate weighmaster certificates are
issued. Itis important to clarify these requirements to prevent UWS from manipulating
or issuing incorrect or false weighmaster certificates, since the stated weights are used
as a basis of payment. The proposed regulations are consistent and compatible with
existing weighmaster regulations.

SECTIONS PROPOSED

Chapter 9, Article 1. General Provision
4402. Requirement for Zero Load Balance Condition.

This section makes specific the condition of the scale prior to use, so as to ensure the
accuracy of product weighment.

4403. Legally Relevant Data.

This section makes specific and clear what types of data and records are needed for the
completion of a weighmaster certificate.

Chapter 9, Article 12. Unattended Weighing Systems.

4996. Application.

This section specifies the type of weighmaster operations that can use unattended
weighing systems and requires that devices that are used meet the requirements found

in California Code of Regulations, Title 4, Division 9, Chapter 1, Sections 4000, 4001,
and 4003.



4996.1 Definitions.
This section defines specific terms used in this article.
4996.2 Conditions of Use.

This section makes clear and specific the requirements that must be met if a business

wishes to use an unattended weighing system. The purpose of the listed requirements

is to prevent fraud and set up a system whereby weights and measures officials can do
inspections at these sites.

4996.3 Certificate and Records Requirements.

This section makes clear and specific additional requirements for weighmaster
certificates issued by the unattended weighing system as well as what records are
required to be documented to support the weighmaster certificates that are issued.

4996.4 Specifications.

This section adds additional specifications beyond those listed in Handbook 44 to
ensure the weighing process is done accurately and fairly.

4996.5 License Fees When Updated to Include Unattended Weighing Systems.

This section makes clear and specific the amount of fees that shall be paid to change
the weighmaster license to allow for an unattended weighing system after their new
license year has begun.

4996.6 Additional Requirements.

This section has additional requirements that are necessary to handle problems that
may occur during the process of issuing a weighmaster certificate. It provides clear and
specific remedies for users of the system when it malfunctions, when incorrect
information is entered by a driver, and what other specifications and tolerances are
required for the device.

COST TO LOCAL AGENCIES AND SCHOOL DISTRICTS

The Department has determined that this proposal does not impose a mandate on local
agencies or school districts.



The Department also has determined that this action will involve no costs or savings to
any state agency, no nondiscretionary costs or savings to local agencies or school
districts, no reimbursable costs or savings to local agencies or school districts under
Part 7 (commencing with Section 17500) of Division 4 of the Government Code, and no
costs or savings in federal funding to the State.

EFFECT ON HOUSING COSTS

The Department has made an initial determination that the proposed action will not
affect housing costs.

SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS

The Department has made an initial determination that the proposed regulations will
have a statewide impact on those businesses that choose to use UWS; however
according to industry members of the California Construction and Industrial Materials
Association the efficiencies created by having an unattended weighing system should
be mitigate the costs of installation and implementation.

COST IMPACTS ON REPRESENTATIVE PRIVATE PERSON OR BUSINESS

The Department is not aware of any cost impacts that a representative private person or
business would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT

The Department has made an assessment that the proposed regulation will not: (1)
create or eliminate jobs within California; (2) create new businesses within California; or
(3) affect the expansion of businesses currently doing business within California. The
benefits of this regulation according to industry members polled prior to submittal
include a reduction in operating expenses by increasing efficiency of the weighing
process and allowing for off-peak loading and moving of materials.

The BPC allows for the use of an unmanned system as an alternative means to a
deputy weighmaster on site to issue weighmaster certificates. Some businesses may
choose to reduce their number of employees acting as deputy weighmasters. Thus, any
elimination of jobs is due to the statutory change and not the regulation. Additional jobs



may be created by the statute in the area of technology and services to install and
maintain the UWS.

EFFECT ON SMALL BUSINESS

The Department believes that the use of UWS will help small businesses because
automated systems will speed up delivery time and allow for more deliveries per truck.
This will have a positive effect on small trucking companies, which are often paid by the
load.

ALTERNATIVES CONSIDERED

The Department must determine that no reasonable alternative it considered or that has
otherwise been identified and brought its attention would be more effective in carrying
out the purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposed action, or would be more
cost-effective to affected private persons and equally effective in implementing the
statutory policy or other provision of law.

If the Department chose to do nothing, businesses that installed incorrect systems
would run the risk of violating device compliance statutes and regulations as well as
weighmaster laws. If they violate the law, the companies could be held administratively,
civilly, and criminally responsible for the violations that occur. Additionally, the
businesses would bear the expense of having paid for a non-compliant system and any
additional costs to bring the unattended weighing system into compliance.

Another option would require statutory changes that would outline the specific system
requirements for UWS and dictate how the system will address problems that may
occur during the process of issuing a weighmaster certificate. This option is more
prescriptive and could require one or more years to complete and would be inflexible to
changes in technology.

Through promulgation of regulations, the Department can clarify and make specific the
requirements for installing and/or utilizing an UWS for construction materials. The
Department believes that this is the best solution.

The Department invites interested persons to present statements or arguments with
respect to alternatives to the proposed regulations at the scheduled hearing or during
the written comment period.



AUTHORITY

Pursuant to Business and Professions Code, Division 5, Sections 12027, 12107,
12500.5, 12735, and 12737.

REFERENCE

The Department proposes to amend the current regulations to implement, clarify and
make specific the provisions of the Business and Professions Code, Section 12737.

CONTACT PERSON

Inquiries about the notice may be directed to Steve Cook, Chief, Enforcement Branch,
Division of Measurement Standards at (916) 229-3039 or Kathy de Contreras,
Supervising Special Investigator, Division of Measurement Standards at (916) 229-
3047.

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATIONS

The Department has prepared an initial statement of reasons for the proposed action,
has available all the information upon which its proposal is based, and has available the
express terms of the proposed action. A copy of the statement of reasons, and the
proposed regulations in strikeout and underline form may be obtained upon request.
The rulemaking file and all information on which the proposal is based are located at the
Division of Measurement Standards, 6790 Florin-Perkins Road, Suite 100, Sacramento,
California 95828, and may be obtained upon request. Additionally, all documents
relating to this rulemaking file are available on the Department’s web site located at
www.cdfa.ca.gov/dms.

Following the written comment period, the Department will adopt the proposal
substantially as set forth above without further notice. If the regulations adopted by the
Department differs from, but is sufficiently related to, the action proposed will be
available to the public for at least 15 days prior to the date of adoption. Any interested
person may obtain a copy of said regulations prior to the date of adoption by contacting
the agency officer named herein.

A Final Statement of Reasons, when available, may be obtained by contacting Steve
Cook, Chief, Enforcement Branch, Division of Measurement Standards, at (916) 229-
3039.
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