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Economics § 1805

SUMMARIES OF NEW REGULATIONS

For subscribers to the amendment service for:

Title 3. Food and Agriculture
Complete Title

Includes all amendments to regulations approved by the Office
of Administrative Law and filed with the Secretary of State for
the period 8/8/2005 through 8/12/2005.

Title 3

Food and Agriculture, Department of

Amendment of regulations pertaining to unlawful prac-
tices in marketing milk and dairy products

Summary: The Department of Food and Agriculture has re-
vised regulations relating to unlawful practices in the market-
ing of milk and dairy products.

The regulations provide cost-accounting procedures for
manufacturers, distributors, handlers and wholesale customers
to discourage predatory marketing practices, such as selling
milk and other dairy products below cost. Regulations that ref-
erence defunct statutes have been repealed.

Regulatory Action: Changes affect title 3, sections 1804,
1806, 1808, 1809, 1810, 1811, 1812, 1831, 1850, 1851,
1851.1, 1870.1, 1870.2, 1871, 1872, 1873, 1930, 1931, 1932,
1940, 1941, 1942, 1943, 1944, 1945, 1946, 1950, 1951, 1960
and 1961.

Filed: 8/8/2005. Effective: 9/7/2005. OAL File No.: 05-0627-01
Agency Contact: Mary Riley -(916) 341-5988

Chapter 3. Milk Stabilization and Marketing
of Milk and Dairy Products

Subchapter 1. Unlawful Practices in
Marketing Milk and Dairy Products

Article 1. General Provisions

§1800. Authority to Promulgate.

NOTE: Authority cited: Sections 16, 4143, 4361.5, Food and Agricultural Code.
L. Subchapter 3 originally printed 7-25-45 (Title 3).

2. Revised subchapter 3 filed 4-9-56; effective thirtieth day thereafter (Register

56, No. 7). For prior amendments in subchapter 3 refer to Registers 14, No. 5,
and 54, No. 3.

3. Repealer filed 7-9-64; effective thirtieth day thereafter (Register 64, No. 15).
4. Editorial correction of printing error in HISTORY 2. (Register 91, No. 24).
11801. Definition.

“Code,” as used in these regulations means the Food and Agricultural
Code.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61341, Food and Agricultural Code.
HISTORY
1. é\mendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
4).

2. Amendment filed 10-25-82; effective thirtieth day thereafter (Register 82, No.
44).

§1802. Violations of Regulations.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61341, Food and Agricultural Code.

HiSTORY

1. New section filed 10-7-74; designated effective 12-1-74 (Register 74, No. 41).
For prior history, see Register 64, No. 15.

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Repealer filed 10-25-82; effective thirtieth day thereafter (Register 82, No. 44).

§1803. Invalidity of Provision or Application.
HisTory
1. Repealer filed 7-9—64; effective thirtieth day thereafter (Register 64, No. 15).
§1804. Violations by Agent, Employee, Representative,
Subsidiaries, Affiliates.

No handler, manufacturer, distributor, producer, wholesale customer
including any producer—distributor or non—profit cooperative associa-
tion acting as a handler, manufacturer, or distributor, consumer shall vio-
late any of the provisions of this subchapter, directly or indirectly, or
through an employee, representative or other agent, or through a subsid-
iary or affiliated company or corporation. For the purposes of this sub-
chapter, “subsidiary or affiliated company or corporation” includes, but
is not limited to, companies or corporations controlled by a handler,
manufacturer, distributor, producer, wholesale customer or consumer,
directly or indirectly, through ownership of issued capital stock, partner-
ship interests, membership interests, or otherwise.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61391, Food and Agricultural Code. .

HISTORY
1. Amendment filed 7-9-64: effective thirtieth day thereafter (Register 64, No.
15).

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Amendment of NOTE filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

4. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

5. Amendment filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§1805. Application to Corporations and Subsidiaries.

NOTE: Authority cited: Sections 16 and 4143, Food and Agricultural Code. Refer-
ence: Chap. 16, Div. 6, Food and Agricultural Code.

Register 2005. No. 32: 8--12-2005
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HISTORY
1. Repealer filed 9-8-67; effective thirticth day thereafter (Register 67, No. 36).

§ 1806. Confidentiality of Records and Reports.

Proprietary financial information reported by any person subject to the
provisions of this Chapter and any information obtained in the course of
an investigation or audit is subject to the confidentiality provisions of
Section 61443 of the Code.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61443, Food and Agricultural Code.
HisTORY

1. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

2. Editorial correction of note filed 5-15-80 (Register 80, No. 20).
3. Amendment filed 10~25--82; effective thirtieth day thereafter (Register 82, No.
44).

4. Amendment filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1807. Meeting Competition.

HistorYy
1. Repealer filed 4-9-62; effective thirtieth day thereafter (Register 62, No. 7).

§ 1808. Applicability of Unlawful Practices.

The provisions of this subchapter shall apply to any handler, manufac-
turer, distributor, producer, wholesale customer including any producer—
distributor or non-profit cooperative association acting as a handler,
manufacturer, distributor, or consumer or any representative of them,
that solicits, or colludes with, or jointly participates with, any other per-
son to commit any of the unlawful practices provided for in this subchapt-
er, or that uses any misrepresentation, threat, intimidation or boycott to
effectuate the commission of such unlawful practices. Any provision of
this subchapter that applies to a distributor shall apply equally to a whole-
sale customer that buys packaged milk, cream, or any dairy product for
resale to other wholesale customers.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61391, Food and Agricultural Code.

HISTORY
1. New section filed 2-26-70; effective thirtieth day thereafter (Register 70, No.
9.

2. Amendment of NOTE filed 10-25--82; effective thirtieth day thereafter (Register
82, No. 44).

3. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

4. Amendment filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1809. Meaning of Distributor.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61306 and 61308, Food and Agricultural Code.

HisTORY
1. New section filed 5-15-80; effective thirtieth day thereafter (Register 80, No.
20).

2. Repealer filed 8-8—2005; operative 9-7-2005 (Register 2005, No. 32). ‘

§ 1810. Purpose of Regulations.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61341, Food and Agricultural Code.

HisTORY
1. New section filed 5-15-80; effective thirtieth day thereafter (Register 80, No.
20).

2. Amendment filed 10-25-82; effective thirtieth day thereafter (Register 82, No.
44).

3. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1811. Cost Components of Dairy Processing —
Manufacturers, Distributors and Handlers.

In determining whether a manufacturer, distributor, or handler sold
milk, cream, or any other dairy product(s) below cost, the Department
shall evaluate the total consideration paid or exchanged for the raw prod-
uct and the total expenses incurred and allocated for manufacturing, pro-
cessing, handling, sale, and delivery.

(a) Milk processing and distributing costs shall be calculated using
cost element categories which include, but which are not limited to, those

specified below. All costs and expenses incurred, and any non—cash or
other value received or given must be included in cost calculations.

(1) Ingredient Cost. Procurement of raw milk and other ingredients in-
cluding, but not limited to additives and flavorings, premiums, service
charges, federal, state, or local assessments.

(2) Labor Costs. All salaries, wages, benefits, and other compensation
for workers and staff.

(3) Packaging Costs. All costs for purchasing packaging materials and
for packaging products for sale.

(4) Shipping and Freight/Transportation/Storage Expense. All costs
related to storing and transporting products.

(5) Waste, Shrinkage, Spoilage. All costs or values related to ingredi-
ent and finished product waste, shrinkage, spoilage.

(6) Manufacturing and Administrative Costs. All fixed and variable
costs directly related to processing, manufacturing, sales and distribution
of products, and associated administrative activities. For handlers,
manufacturers, and distributors with more than one product line, costs
should be allocated to each line using an allocation method that is both
consistently applied and which is consistent with Generally Accepted
Accounting Principles.

(A) Fixed Costs. Land and property expenses, property taxes, financ-
ing, leases, insurance, and other costs that are commonly considered
fixed.

(B) Variable Costs. Plant expenses incurred to manufacture or produce
product lines, including maintenance and testing of plant and equipment,
non—capitalized furniture and fixtures, supplies, utilities, taxes, and oth-
er costs that are commonly considered variable.

(7) Asset Charges. Costs related to capital equipment and assets in-
cluding depreciation, amortization, and capital repairs.

(b) Allocation methods selected for distributing costs must be fair,
consistent with Generally Accepted Accounting Principles, and consis-
tently applied.

(c) Other Costs. Handlers, manufacturers and distributors must cap-
ture all other costs, benefits or value resulting from activities which are
directly related to sales of dairy products. These costs include, but are not
limited to, promotions, advertising, coupons, slotting allowances,
sweepstakes, or any other sales promotions or incentives, as well as the
following:

(1) Low interest loans. For any low interest loan provided to or guaran-
teed on behalf of a customer, the handler, manufacturer or distributor
must recognize as a cost the value of the portion of the interest rate that
is below market, the value of any terms that are more favorable than com-
mercially available, or the value of the guarantee afforded.

(2) Discounts or rebates on non—dairy items. For any product other
than regulated dairy products that are sold at a discount greater than that
afforded to other customers or when non-dairy products are given free
of charge to a customer as a direct or indirect part of the sale of a dairy
product, the value of the discount or of the free product must be captured
and included in the cost calculations.

(3) Payments made on behalf of the customer. Any payments or debts
forgiven on behalf of a customer as a direct or indirect consequence of
a dairy product must be captured and included in the cost calculations.

(4) Equipment. For any equipment given or loaned to a customer with-
out a related rental fee, the manufacturer or distributor must capture and
include in its costs the value of the gifted equipment or the value of the
rental payments foregone.

(5) Advertising and Promotions. For any advertising campaign,
promotion, giveaway, coupons, or other incentives, the costs related to
that campaign must be recognized as a cost following the provisions es-
tablished in Article 3 of this subchapter.

(6) Gifts, Prizes, Sales Awards. The value of any gifts, prizes, sales
awards, vacations, trips, gift certificates, cash or items of property given
to any customer as a direct or indirect consequence of a sale of a dairy
product must be included in the cost calculations.

Register 2005, No. 32; 8—12-2005
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(7) Expenses Foregone. The value of any expenses foregone in con-
nection with the sale of any dairy product must be included in the cost
calculations.

(8) Special or Prepaid Account. Any transfer of anything of value in
connection with the sale of any dairy product, including special accounts
or funds used to reduce the invoice cost of a dairy product must be in-
cluded in the cost calculations.

(d) Retention of Data. Handlers, manufacturers, and distributors are
responsible for retaining sufficient records to demonstrate compliance
with Article 4, Chapter 1, Part 3, Division 21 of the Food and Agricultural
Code and this subchapter.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-

erence: Sections 61382, 61383, 61384, 61441, 61442 and 61443, Food and Agri-
cultural Code.

HisTORY
1. New section filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1812. Cost Components of Dairy Processing —
Wholesale Customers.

In determining whether any wholesale customer sold milk, cream, or
any other dairy product below cost, the Department shall evaluate the to-
tal consideration paid or exchanged for the processed dairy product as re-
flected on such wholesale customer’s invoice, or the expense of replace-
ment, whichever is lower, plus that wholesale customer’s Cost of Doing
Business. For the purposes of this subchapter, “Cost of Doing Business”
shall include all costs and expenses related to the wholesale customer’s
total operation including, but not limited to the following:

(a) Discounts or rebates on non—dairy items. For any products other
than regulated dairy products that are sold at a discount greater than that
afforded to other customers, or when such products are given free of
charge to a customer as a direct or indirect part of the sale of dairy prod-
uct(s), the value of the discount or of the free product must be captured
and included in the cost calculations.

(b) Gifts, Prizes, Sales Awards. The value of any gift, prize, sales
award, vacation, trip, gift certificate, cash, or any other item of property
given to any customer as a direct or indirect consequence of a sale of a
dairy product must be included in the cost calculations. »

(c) Advertising and Promotions. For any advertising campaign,
promotion, giveaway, coupon, or other incentives, the costs related to
that campaign must be recognized as a cost following the provisions of
Article 3 of this subchapter.

Costs that directly or indirectly result from activities within a specific
region or activity shall be allocated to the dairy product sold or distrib-
uted in that region or throughout that activity.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-

erence: Sections 61382, 61383, 61384, 61441, 61442 and 61443, Food and Agri-
cultural Code.

HISTORY
1. New section filed 8-8-2005; operative 9—7-2005 (Register 2005, No. 32).

Article 2. Record Keeping Requirements

§ 1831. Record Keeping Requirements.

(a) Every distributor shall maintain for the Secretary’s inspection and
copying, written price schedules which set forth the prices at which each
distributor is selling, offering, or agreeing to sell to distributors or whole-
sale customers, any dairy product and any product sold in conjunction
with any dairy product. Such written price schedules shall be maintained
and kept for a period of three years from their initial recordation or for
a period of three years from their expiration date, whichever period is
longer.

(b) Every distributor in maintaining written price schedules shall do
all of the following:

(1) Clearly state the effective date of each price schedule.

(2) Define the geographic area in which each price schedule is effec-
tive.

~ Economics

§ 1850

(c) Every distributor shall maintain such other records as are required
by section 61441 of the Code.
INOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61441, 61442 and 61443, Food and Agricultural Code.
HisTORY
1. Repealer of article 2 (sections 1830-1834) and new article 2 (sections
1831-1833 ) filed 5-15-80; effective thirtieth day thereafter (Register 80, No.
20). For prior history see 79, No. 24; 77, No. 52; 77, No. 41; 73, No. 6; 70, No.
9; and 64, No. 15.

. Repealer of subsection (d) filed 10-25-82; effective thirtieth day thereafter
(Register 82, No. 44).

3. Amendment of subsections (a) and (c) filed 9—-1-83; effective thirtieth day
thereafter (Register 83, No. 36).

4. Amendment of subsection (b) filed 9-12-84; designated effective 11-1-84
(Register 84, No. 37).

5. Change without regulatory effect amending section filed 8-16-90 pursuant to
section 100, title 1, California Code of Regulations (Register 90, No. 44).

6. Amendment of subsection (a) and NOTE filed 8-8-2005; operative 9-7-2005
(Register 2005, No. 32).

§ 1832. Terms and Conditions.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61377 and 61441, Food and Agricultural Code.
HisTORY
1. Amendment of NOTE filed 10-25-82; effective thirtieth day thereafter (Regis-
ter 82, No. 44).
2. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

3. Renumbering and amendment of former Section 1832 to Section 1940 filed
9-12-84; designated effective 11-1-84 (Register 84, No. 37).

[V

§ 1833. Wholesale Price Variations to Public Agencies.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61377 and 61382-61384, Food and Agricultural Code.
HISTORY
1. Amendment of NOTE filed 10-25-82; effective thirtieth day thereafter (Regis-
ter 82, No. 44).

2. Amendment of subsection (c) filed 9—1-83; effective thirtieth day thereafter
(Register 83, No. 36).

3. Renumbering of Section 1833 to Section 1942(b) filed 9-12-84; designated ef-
fective 11-1-84 (Register 84, No. 37).

Article 3. Advertising and Sales Promotion

§ 1850. Determining and Allocating Costs for Promotions.

Handers, manufacturers, distributors, including any producer—distrib-
utor or non—profit cooperative association acting as a handler, manufac-
turer, or distributor, and wholesale customers must capture costs related
to or resulting from all incentives, advertisements, marketing, sweep-
stakes, coupons, or any other activity intended to promote sales of dairy
products. Such costs include expenses incurred and any and all value
derived, gained, or realized.

(a) Advertising, Incentives and Sales Promotions. Any person engag-
ing in any activity regulated by this section must define the benefit period
of each sales or advertising campaign that is directly a cost of selling the
involved dairy product (the “Defined Benefit Period™). For the purposes
of calculating the cost of the involved dairy product, all advertising and
sales costs must be allocated to each of the affected products over the ap-
plicable Defined Benefit Period. Actual or imputed costs for slotting al-
lowances, exclusive agreements or other related agreements and activi-
ties shall be determined and allocated over the appropriate Defined
Benefit Period.

(b) Sweepstakes, Drawings, Instant Prizes, and Other Such Sales
Campaigns. Any person conducting any such activity shall estimate the
approximate costs of the awards actually distributed to winners and allo-
cate them over the Defined Benefit Period. The costs of actual redemp-
tion shall be determined, and estimated costs shall be adjusted to reflect
actual costs incurred over the Defined Benefit Period.

(c) Coupons. Any person issuing a coupon shall estimate the value of
the expected redemption of the coupon and allocate that value over a De-
fined Benefit Period. Estimated costs shall be adjusted to reflect actual
coupon redemption during that Defined Benefit Period.

Register 2005. No. 32: 8-12-2005
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(d) Compliance with Section. If, upon determination of the actual costs
of any activity regulated by this Section 1850, a handler, manufacturer,
distributor, or wholesale customer experiences an actual redemption rate
for that activity which results in an otherwise prohibited sale below cost,
but that handler, manufacturer, distributor or wholesale customer can
demonstrate that its estimates of the approximate cost of the redemption
made according to the preceding provisions of this Section were made in
good faith, and according to Generally Accepted Accounting Principles,
and projected sales above its cost, that handler, manufacturer, distributor
or wholesale customer shall be deemed to have complied with the Code
and this Subchapter.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-

erence: Sections 61382, 61383, 61384, 61441, 61442 and 61443, Food and Agri-
cultural Code.

HisTorY
1. Repealer and new section filed 8-8-2005; operative 9-7-2005 (Register 2005,
No. 32). For prior history, see Register 79, No. 24.

§ 1851, Wholesale Customer Advertising.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61378, Food and Agricultural Code.
HiISTORY
1. ?lr;xendmem filed 10-6-77; effective thirtieth day thereafter (Register 77, No.

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Amendment of NOTE filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

4. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1851.1. Permissible Advertising Allowance.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61377, 61378, and 61441, Food and Agricultural Code.
HisTorY
1. Repealer and new section filed 5-15-80; effective thirtieth day thereafter (Reg-
ister 80, No. 20). For prior history see 79, No. 24 and 77, No. 41.

2. Amendment filed 4-3-81; effective thirtieth day thereafter (Register 81, No.
14).

3. Amendment of NOTE filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

4. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

5. Change without regulatory effect amending section 1851.1 filed 8-16-90 pur-
suant to section 100, title 1, California Code of Regulations (Register 90, No.
44).

6. Editorial correction of printing error inadvertently omitting subsection (¢) (Reg-
ister 91, No. 19).

7. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1852. Demonstration to Consumer.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61307 and 61375-61378, Food and Agricuitural Code.
HisToRY
1. Repealer and new section filed 7-17-59; effective thirtieth day thereafter (Reg-
ister 59, No. 11).

2. Repealer filed 6-12-79; effective thirtieth day thereafter (Register 79, No. 24).

§ 1853. Demonstration to Wholesale Customer.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61307 and 61375-61378, Food and Agricultural Code.
HisTory
1. Repealer and new section filed 7-17-59; effective thirticth day thereafter (Reg-
ister 59, No. 11).

2. Repealer filed 6-12-79; effective thirtieth day thereafter (Register 79, No. 24).

§ 1870. Prohibition Against Gifts and Free Services As
Defined. ‘
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61375, Food and Agricultural Code.
HiSTORY
1. Repealer and new section filed 5-15-80; effective thirtieth day thereafter (Reg-
ister 80, No. 20). For prior history, see 79, No. 24; 74, No. 8; 64, No. 15 and 59,
No. 11.

2. Amendment of subsection (h) filed 10-25-82; effective thirtieth day thereafter
(Register 82, No. 44).

3. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

4. Repealer filed 9-12-84; designated effective 11-1-84 (Register 84, No. 37).

Article 4. Gifts and Free Services
§ 1870.1. Redemption Devices for Retail Sales of Dairy
Products.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61375, 61383, and 61384, Food and Agricultural Code.
HisTorRY
1. I;g)w section filed 5-15-80; effective thirticth day thereafter (Register 80, No.

2. Amendment filed 10-25-82; effective thirtieth day thereafter (Register 82, No.
44).

3. Change without regulatory effect amending section 1870.1 filed 8-16-90 pur-
suant to section 100, title 1, California Code of Regulations (Register 90, No.
44).

4. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1870.2. Redemption Devices for Replacement Dairy
Products.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61375, 61383, 61384 and 61441, Food and Agricultural Code.
HisTory

1. New section filed 7-15-91; operative 8-14-91 (Register 91, No. 43).
2. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1871. Bona Fide Charities.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61375, Food and Agricultural Code.
HISTORY
1. 2At;1€ndment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
4).

2. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1872. Frozen Dairy Products.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61371.5, Food and Agricultural Code.
HisTorY
1. lew Section filed 10-25-82; effective thirtieth day thereafter (Register 82, No.

2. Amendment filed 9-12-84; designated effective 11-1-84 (Register 84, No. 37).
3. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1873. Sampling of Milk or Dairy Products.
NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61375, Food and Agricultural Code.
HisTORY
1. New section filed 7-15-91; operative 8-14-91 (Register 91, No. 43).
2. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1880. Payment for Manufacturing Milk. »

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-

erence: Section 61441, Food and Agricultural Code.

HiSTORY

1. Repealer of article 5, (sections 1883-1886) and new article 5 (section 1880)
filed 10-5-82; effective thirtieth day thereafter (Register 82, No. 44). For prior
history (sections 1800-1891) see, Registers 79, No. 24; 74, No. 41; 73, No. 6;
and 64, No. 15.

2. Change without regulatory effect renumbering former section 1880 to section
2039 filed 8-16-90 pursuant to section 100, title 1, California Code of Regula-
tions (Register 90, No. 44).

3. Editorial correction of printing error (Register 91, No. 18).

§ 1910. Sale of Equipment.

NOTE: Authority cited: Sections 407 and 61341, Food and Agriculture Code. Ref-
erence: Sections 61307, 61372, 61375, 61386 and 61441, Food and Agriculture
Code.
HisTORY
1. Repealer of Subarticle 6 (Sections 1910-1919) filed 6-11-79; effective thirtieth
day thereafter (Register 79, No. 24).
2. Change without regulatory effect repealing Article 6 heading and renumbering
former Article 9 to Article 6 filed 8-16-90 pursuant to section 100, title 1, Cali-
fornia Code of Regulations (Register 91, No. 18).

3. Editorial correction adding HISTORY 2. (Register 91, No. 18).

Register 2005, No. 32; 8-12—2005
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§ 1941

§ 1929. Procedure for Authorization to Install.
NOTE: Section 4138, Agricultural Code.
HiSTORY

1. Renumbering of former section 1930 to new section 1929 filed 8-29-96; opera-
tive 9-28-96 (Register 96, No. 35).

§ 1930. Definitions.

Unless the context otherwise requires, the following definitions shall
govern the construction of this Chapter 3.

(a) “Meeting Competition” means meeting a lawful competitive price.

(b) “Geographic Marketing Area” means one of the following two re-
gions of counties: the Northern California geographic marketing area
shall be composed of the counties of Monterey, Kings, Kern, Inyo and
all counties north to the Oregon border. The Southern California geo-
graphic marketing area shall be composed of the counties of San Luis Ob-
ispo, Ventura, Los Angeles, and San Bernardino and all counties south
to the Mexican Border.

(c) “Multi-Unit Price” is defined as the total price paid for two or more
units or packages of any dairy product.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61384, Food and Agricultural Code.

HISTORY

1. Repealer of Article 7 (Sections 1930 and 1931) filed 11-24-61; effective thir-
tieth day thereafter (Register 61, No. 23).

2. Change without regulatory effect repealing Article 7 heading and renumbering
former Article 10to Article 7 filed 8—16-90 pursuant to section 100, title 1, Cali-
fornia Code of Regulations (Register 91, No. 18).

3. Editorial correction adding HISTORY 2 (Register 91, No. 18).

4. Renumbering of former section 1930 to new section 1929 and new section filed
8-29-96; operative 9-28-96 (Register 96, No. 35).

5. Amendment of subsection (c) and NOTE filed 8-8-2005; operative 9-7-2005
(Register 2005, No. 32).

§ 1931. Meeting Competition—Retail Sales by Wholesale
Customers.

Wholesale customers may meet a lawful competitive price of dairy
products of similar defined composition or standard only within the same
geographic marketing area. It shall be lawful to meet a competitive price
subject to the following provisions:

(a) A price offered by the wholesale customer to meet a competitor’s
lawful price may be offered only while competitor’s price is effective and
may not be lower than such competitor’s price; and

(b) A lawful competitive price may be met whether or not that price
results in a below cost sale by the wholesale customer.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-

erence: Sections 61382, 61383 and 61384, Food and Agricultural Code.
HisTORY

1. New section filed 8-29-96; operative 9-28-96 (Register 96, No. 35),

2. Amendment of subsection (a) and NOTE filed 8-8-2005; operative 9-7-2005
(Register 2005, No. 32).

§ 1932. Meeting Competition—“Multi-Unit Price”.

(a) A lawful multi-unit price may be met by a wholesale customer by
dividing the number of units sold together to arrive at an individual unit
price.

ExXaMPLE: A wholesale customer’s lawful multi-unit price for two
one-gallon milk containers is priced at $4.20. Another wholesale cus-
tomer may meet competition by dividing the multi—unit price by two and
lawfully sell a one-gallon unit for $2.10 ($4.20 divided by 2 = $2.10).
When the number to be divided is an odd number, the result shall be
rounded up.

(b) It is unlawful to divide the weight or volume of a dairy product in
a single container to arrive at a per-unit price for the purpose of meeting
competition.

ExaMPpLE: The price of a five—gallon tub of butter may not be divided
by five to arrive at a one pound unit price.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-

erence: Sections 61382, 61383 and 61384, Food and Agricultural Code.
HiSsTORY

1. New section filed 8~-29-96; operative 9-28-96 (Register 96, No. 35).

2. Amendment of section heading, section and NOTE filed 8-8-2005; operative
9-7-2005 (Register 2005, No. 32).

Article 5. Terms and Conditions, Price
Differences and Meeting Competition

§ 1940. Terms and Conditions.

(a) Schedules setting forth the price of each product sold by a distribu-
tor shall include any terms and conditions which are applicable in deter-
mining the ultimate net price available to the customer for each product
purchased. As used herein, “terms and conditions” include the factors
stated in section 1942.

(b) Within the boundaries of each geographic area defined in a distrib-
utor’s written price schedule, terms and conditions shall be uniformly
applicable and available to all customers receiving products by the same
methods of delivery, and under the same conditions of sale, as such meth-
ods of delivery and conditions of sale are defined in section 1942.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61382, 61383, 61384 and 61441, Food and Agricultural Code.
HISTORY
1. Renumbering and amendment of former section 1832 to section 1940 filed

9-12-84; designated effective 11-1-84 (Register 84, No. 37). For history of
former section 1940, see Register 65, No. 2 and 61, No. 8.

2. Change without regulatory effect of renumbering former article 8 to article 5
filed 8-16-90 pursuant to section 100, title 1, California Code of Regulations
(Register 90, No. 44).

3. Editorial correction of printing error (Register 91, No. 18).

4. Amendment of NOTE filed 8-8-2005; operative 9-7-2005 (Register 2005, No.
32).

§ 1941. Price Discrimination.

(a) Discrimination in price by a distributor between customers that
purchase milk, cream or any dairy product of like grade and quality, un-
der like conditions of service, is prohibited if the effect of such discrimi-
nation may be substantially to lessen competition or to injure or destroy
or prevent competition with the person that either grants or knowingly
receives the benefit of such price discrimination.

(b) The establishment of price schedules by a distributor which offer
to any customer special prices or services which are not offered to all cus-
tomers purchasing any milk, cream, or dairy product of like quantity, un-
der like terms and conditions, within the same area is prohibited.

(c) Discrimination in price by a wholesale customer between consum-
ers that purchase milk, cream or any dairy product of like grade and quali-
ty, under like conditions of service, is prohibited if the effect of such dis-
crimination may be substantially to lessen, injure, destroy or prevent
competition with the wholesale customer that grants such price discrimi-
nation, or substantially to produce competitive detriment to consumers
who are not afforded the benefit of such price discrimination.

(d) A distributor who is not a processor, purchasing processed milk
from a distributor that is a processor, whether such milk is packaged un-
der the label of the selling distributor or the label of the purchasing dis-
tributor, shall not, except for the purpose of meeting alawful competitive
price or lawful competitive condition, offer or establish lower wholesale
prices for such milk than those offered or established by the selling dis-
tributor, if the effect of the price differences may be substantially to less-
en competition or tend to create a monopoly, or to injure, destroy, or pre-
vent competition with any person who either grants or knowingly
receives the benefit of them.

(e) Proof of any sale of, or offer or agreement to sell, milk, cream, or
any dairy product, by a distributor at less than the prices offered to other
like customers subject to the provisions of Chapter 1, Part 3, Division 21
of the Code and these regulations, or offer by such distributor to sell any
other product in combination with any dairy product at less than cost, es-
tablishes a rebuttable presumption of a violation of said Chapter 1 and
these regulations. This presumption is a presumption affecting the bur-
den of producing evidence. Offers or agreements to sell, as used in this
section, include offers, or agreements to sell which are conditional, or for
which price schedules will be established at a future date.
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NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61382, 61383 and 61384, Food and Agricultural Code.

HisTorY
1. New section filed 1-29-65; effective thirtieth day thereafter (Register 65, No.
2).

2. Amendment filed 10—77; effective thirtieth day thereafter (Register 77, No.
41).

3. New subsections (e) and (f) filed 6-12-79; effective thirtieth day thereafter
(Register 79, No. 24).

4. Repealer and new subsections (e) and (f) filed 5-15-80; effective thirtieth day
thereafter (Register 80, No. 20).

5. Amendment of subsection (b) filed 10-25-82; effective thirtieth day thereafter
(Register 82, No. 44).

6. Amendment of subsections (a)~(c) and (f) filed 9-1-83; effective thirtieth day
thereafter (Register 83, No. 36).
7. Amendment filed 9-12-84; designated effective 11-1-84 (Register 84, No. 37).

8. Amendment of NOTE filed 8-8-2005; operative 9-7-2005 (Register 2005, No.
32).

§1942. Permissible Price Variations in Distributor’s Price
Schedules.

(2) A distributor may vary prices to customers for milk, cream or any
dairy product if such price variations, as contained in the distributor’s es-
tablished written price schedules, are based upon the following factors:

(1) Methods of Delivery — Price schedules may vary to reflect the fol-
lowing applicable methods of delivery only: at processor dock or nonpro-
cessing depot; at customer’s dock; delivery by limited service; and deliv-
ery by full service.

(2) Conditions of Sale— Price schedules may vary to reflect applicable
conditions of sale.

(3) Classes of Trade ~Price schedules may vary among the following
classes of trade: retail stores, food service establishments, public agen-
cies and private schools. _

(A) “Food service establishments™ as used in this section is defined as
follows: establishments where dairy products are sold for consumption
on the premises by the consumer.

(b) Wholesale Price Variations to Public Agencies and Private
Schools:

(1) Wholesale prices for milk, cream or dairy products offered or es-
tablished by a distributor for public agencies only, for a fixed term con-
tract not to exceed one year, may vary from the distributor’s regular
wholesale price schedule.

(2) Such wholesale prices offered or established for public agencies
shall be subject to the discriminatory pricing provisions as set forth in
Section 61382, the below cost standards contained in sections 61383 and
61384, and to all other provisions of Chapter 1, Part 3, Division 21 of the
Code.

(3) A distributor may, at a particular public agency location, meet a
current lawful competitive price schedule, including conditions for the
sale of milk or any dairy product, without alteration or amendment of the
distributor’s established wholesale price schedules for such milk or dairy
products. When meeting a lawful competitive public agency fixed term
price schedule, or a lawful bid or offer for a public agency fixed term con-
tract, such schedule, bid or offer shall be met in its entirety, including all
prices, terms and conditions.

(4) If a distributor offers or establishes wholesale prices for public
agencies, the distributor may elect to offer such prices to private schools
(as “private schools” is defined in subsection (5) of this section), subject
to the same quantity and service conditions as are applicable to the dis-
tributor’s public agency prices, and if so offered, public agency prices
shall be applicable to all private schools serviced by the distributor. Pub-
lic agency prices offered to private schools under this subsection shall be
subject to all provisions of this section.

(5) “Private Schools™ as used in this section is defined as follows:

(A) Non-public schools that offer instruction in or maintain grades
kindergarten through high school (K~12) and provide non—profit food
service or lunch programs; or

(B) Non—public post secondary educational institutions that offer the
same academic degrees as public universities and colleges and provide
a non—profit food service program.

(c) All price variations, within a distributor’s price schedules, shall be
based upon identifiable costs and shall otherwise conform to the require-
ments of Chapter 1, Part 3, Division 21 of the Code. Delivery cost factors
shall be determined and applied on the basis of a single delivery at a
single delivery location.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61382, 61383 and 61384, Food and Agricultural Code.
HisTOoRY

1. New section filed 10-6-77; effective thirtieth day thereafter (Register 77, No.
41).

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Repealer and new section filed 5-15-80; effective thirtieth day thereafter (Reg-
ister 80, No. 20).

4. Amendment of note filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

5. Amendment of subsection (a) filed 9-1-83; effective thirtieth day thereafter
(Register 83, No. 36).

6. Amendment filed 9-12-84; designated effective 11-1-84 (Register 84, No. 37).

7. Amendment of subsections (a) and (b) filed 7-15-91; operative 8-14-91 (Reg-
ister 91, No. 43).

8. Amendment of subsections (b)(2) and (c) and amendment of NOTE filed

8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§1943. Prices Offered to Meet Competition Generally.

This article does not prohibit establishment of price schedules, or par-
ticular location price variations as provided for in Sections 1944 and
1945, which meet in good faith lawful competitive prices or lawful com-
petitive conditions in the sale of milk or dairy products. “Meeting compe-
tition™ is a question of fact to be determined under all the facts and cir-
cumstances of a particular instance. As a general rule, a distributor shall
be deemed to have met in good faith a lawful competitive price or alawful
competitive condition if facts exist which would lead a reasonable and
prudent person in the position of such a distributor to believe in good faith
that his granting of a particular price (whether or not such price is less
than the cost of such distributor as the term “cost” is defined in the Code
and these regulations) would in fact meet, but not be lower than a lawful
competitive price.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61384, Food and Agricultural Code.

HisTORY
1. Renumbering and amendment of former Section 1943 to Section 1944 and new

Section 1943 filed 9-12-84; designated effective 11-1-84 (Register 84, No.
3.

2. ?zn)lendment of NoTE filed 8-8-2005; operative 9-7-2005 (Register 2005, No.
§ 1944, Prices Offered to Meet Competition at a Particular
Location. :

A distributor may, at a particular location, other than that authorized
for a public agency by Section 1942(b), meet a current lawful competi-
tive price, including conditions, for the sale of milk or any dairy product,
without alteration or amendment of the distributor’s regular, established
price schedule for such milk or dairy product, if done to retain the milk
or dairy products business of an existing customer of the distributor.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61384, Food and Agricultural Code.
HisTORY

1. New section filed 10-6-77; effective thirtieth day thereafter (Register 77, No.
41).

2. Amendment of NoOTE filed 6-12-79; effective thirtieth day thereafter (Register
79, No. 24).

3. Repealer and new section filed 5-15-80; effective thirtieth day thereafter (Reg-
ister 80, No. 20).

4. Amendment of NoTE filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

5. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

6. Renumbering and amendment of former Section 1944 to Section 1945 and re-
numbering and amendment of former Section 1943 to Section 1944 filed
9-12-84; designated effective 11-1-84 (Register 84, No. 37).
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7. Amendment of NOTE filed 8-8-2003; operative 9-7-2005 (Register 2005, No.
32).

§ 1945. Records to Be Kept As to Price Variation to Meet
Competition at a Particular Location.

(a) A distributor who in good faith meets, or has met, pursuant to the
provisions of section 1944, a lawful competitive price, including condi-
tions relating to milk and dairy products, shall retain in his files for the
period during which the distributor meets such lawful competitive price,
including conditions, and for a period of three years thereafter, informa-
tion detailing the circumstances applicable to the distributor’s meeting
of the lawful competitive price, including conditions. Such record infor-
mation shall include the lawful competitive price and conditions met, the
effective date of such price and conditions, and such other information
as may be required by the director to determine that the competitive price,
including conditions met, represents current marketing practices.

(b) The meeting of competitive prices pursuant to section 1944 and
this section shall be subject to the record keeping requirements of section
61441 and 61442 of the Code.

(c) All meeting of competitive prices by a distributor pursuant to sec-
tion 1944 shall be subject to review by the Secretary at any time in order
that the Secretary may verify that such exceptions are current lawful
competitive prices and conditions.

(d) Not less often than once every six (6) months, the distributor shall
review his records as to meeting competition under the provisions of sec-
tion 1944, in order to verify that such records, and the prices and condi-
tions therein, are current lawful competitive prices and conditions. If
such review discloses that the competitive prices and conditions no long-
er exist, the distributor shall bring such prices into conformity with his
current lawful price.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61384, 61441 and 61442, Food and Agricultural Code.

HISTORY
1. New section filed 10-6-77; effective thirtieth day thereafter (Register 77, No.
41).

2. Amendment of NOTE filed 6-12-79; effective thirticth day thereafter (Register
79, No. 24).

3. Repealer and new section filed 5-15-80; effective thirtieth day thereafter (Reg-
ister 80, No. 20).

4. Amendment of subsections (b) and (d) filed 9-1-83; effective thirtieth day
thereafter (Register 83, No. 36).

5. Renumbering and amendment of former section 1944 to section 1945 filed
9-12-84; designated effective 11-1-84 (Register 84, No. 37).

6. Change without regulatory effect amending subsection (a) filed 8-16-90 pur-

suant to section 100, title 1, California Code of Regulations (Register 90, No.
44).

7. Amendment of subsection (c) and NOTE filed 8-8-2005; operative 9-7-2005
(Register 2005, No. 32).

§ 1946. Burden of Proof.

Upon proof being made, in any enforcement proceedings brought by
the Secretary under the provisions of Chapter 1, Part 3, Division 21 of the
Code, that there has been price discrimination by a distributor, the burden
of establishing cost justification for any variations by the distributor in
prices between customers, or of otherwise rebutting the prima facie case
of price discrimination made by the Secretary, shall be upon such distrib-
utor.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Cod. Ref-
erence: Sections 61382 and 61384, Food and Agricultural Code.

HisTORY
1. New section filed 10-6-77; effective thirtieth day thereafter (Register 77, No.
41).

2. Amendment of NOTE filed 6-12-79; effective thirtieth day thereafter (Register
79, No. 24).

3. Agnendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36). :

4. Amendment filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

Article 6. Generally Acceptable Cost
Accounting Procedures—Sales by
Distributors

§ 1950. Records to Be Kept.

Each distributor, manufacturer, handler, and wholesale customer shall
maintain a record of prices at which such distributor, manufacturer, han-
dler, and wholesale customer is selling, offering or agreeing to sell fluid
milk and dairy products, and current cost records to reflect costs under
the accounting procedures required by Section 61384 of the Code and
this subchapter.

For purposes of uniform and impartial enforcement of the “sales below
cost” standards contained in Article 4, Chapter 1, Part 3, commencing
with Section 61381 of the Code, any distributor, manufacturer, and
wholesale customer, upon written demand by the Secretary and within
seven calendar days after receipt of such demand, shall submit in writing
to the Secretary cost data developed in compliance with the requirements
of Article 4, Chapter 1, Part 3, commencing with Section 61381 of the
Code and this subchapter in respect to a particular price on one or more
dairy products. In cases where a distributor, manufacturer, handler, and
wholesale customer have a history of repeated violations, or of not pro-
viding cost data timely, the Secretary may require cost data to be sub-
mitted within 48 hours of a written demand.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61384, 61441 and 61442, Food and Agricultural Code.

HISTORY:

1. New article 9 (sections 1950 and 1951) filed 4-9-62; effective thirtieth day
thereafter (Register 62, No. 7).

2. Amendment filed 7-9-64; effective thirtieth day thereafter (Register 64, No.
15).

3. Amendment filed 10-6-77; effective thirtieth day thereafter (Register 77, No.
41).

4. Amendment of article heading filed 8-17-78; designated effective 9-22-78
(Register 78, No. 33).

5. Editorial correction of subsection (b)(6) (Register 80, No. 24).

6. Amendment of note filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

7. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

8. Change without regulatory effect renumbering article 9 to article 6 filed
8-16-90 pursuant to section 100, title 1, California Code of Regulations (Regis-
ter 90, No. 44).

9. Editorial correction of printing error (Register 91, No. 18).

10. Amendment of section heading and section filed 8-8-2005; operative
9-7-2005 (Register 2005, No. 32).

$1950.1. Acceptable Cost Accounting Procedures—Retail
Stores.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code.
Reference: Sections 61341, 61343, 61371, 61372, 61383, 61384 and 61443, Food
and Agricultural Code.

HisTory

1. Il\éew sle)ction filed 5-25-78 as an emergency; effective upon filing (Register 78,
0.2

2. ﬁcpelagl)ed by operation of Section 11422.1(c), Government Code (Register 79,
0. 18).

§1951. Unacceptable Cost Accounting Procedures.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61384, Food and Agricultural Code.

HISTORY
1. Amendment filed 10-6-77; effective thirtieth day thereafter (Register 77, No.
41).
2. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

3. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).
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Article 7. Generally Acceptable Cost
Accounting Procedures—Retail Sales by
Wholesale Customers

§ 1960. Acceptable Cost Accounting Procedures—Retail
Sales by Wholesale Customers.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61384, Food and Agricultural Code.

HisTORY

1. New article 10 (sections 1960-1962) filed 8-17-78; designated effective
9-22-78 (Register 78, No. 33). For history of former article 10, see Register 70,
No. 9.

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Amendment of NOTE filed 10-25-82; effective thirtieth day thereafter (Register
82, No. 44).

4. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

5. Change without regulatory effect renumbering article 10 to article 7 filed
8-16-90 pursuant to section 100, title 1, California Code of Regulations (Regis-
ter 90, No. 44).

6. Editorial correction of printing error (Register 91, No. 18).

7. Repealer of article 7 (sections 1960-1962) and repealer of section filed
8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§1961. Availability of Cost Data—Wholesale Customers
Selling at Retail.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61442, Food and Agricultural Code.

HiSTORY
1. Editonial correction of NOTE filed 5-15-80 (Register 80, No. 20).

2. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

3. Repealer filed 8-8-2005; operative 9-7-2005 (Register 2005, No. 32).

§ 1962. Meeting Competition—Retail Stores.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Sections 61371 and 61372, Food and Agricultural Code.
HisTorY
1. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

2. Repealer filed 10-25-82; effective thirtieth day thereafter (Register 82, No. 44).

Article 11. Sales of Packaged Market Milk
Below Minimum Prices Established by the
Director, When and If Such Prices Are
Established

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61582, Food and Agricultural Code.

HisToRY
1. New Article 11 (Sections 1970 through 1973) filed 5-3-67; effective thirtieth
day thereafter (Register 67, No. 18).

2. Repealer of Article 11 (Sections 1970-1973) and new Article 11 (Sections
1970-1973) filed 6-12-79; effective thirtieth day thereafter (Register 79, No.

24).
3. Editorial correction (Register 80, No. 24).

4. Amendment of NOTE filed 10-25-82; effective thirticth day thereafter (Regis-
ter 82, No. 44).

5. Repealer of Article 11 (Sections 1970-1973) filed 9-1-83; effective thirtieth
day thereafter (Register 83, No. 36).

Subchapter 2. Sale of Manufacturing Milk,
Market Milk and Dairy Products

Article 1. General Provisions

§ 2000. Authority to Promulgate.

NOTE: Authority cited for Group 2: Sections 16, 4143 and 4240, Agricultural
Code.

HisTORY

1. Repealer and new Article 1 (Sections 2000 through 2005) filed 11-24-61; effec-
tive thirtieth day thereafter (Register 61, No. 23).

2. Repealer filed 7-9-64; effective thirtieth day thereafter (Register 64, No. 15).

§ 2001. Definition.
“Code,” as used in these regulations, means the Food and Agricultural
Code.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Section 61891, Food and Agricultural Code.
HISTORY

1. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

2. Amendment filed 10-25-82; effective thirtieth day thereafter (Register 82, No.
44).

§ 2002. “Section” and “Subdivision” Defined.

HisTORY
1. Repealer filed 7-9-64; effective thirtieth day thereafter (Register 64, No. 15).

§2003. Invalidity of Provision or Application.

HISTORY
1. Repealer filed 7-9-64; effective thirtieth day thereafter (Register 64, No. 15).

§ 2004. Violations by Agent, Employee, Representative,
Subsidiaries, and Affiliates.

Violations by Agent, Employee, Representative, Subsidiaries, and Af-
filiates. No handler, producer, wholesale customer, manufacturer, dis-
tributor, or consumer shall violate any of the provisions of this group, di-
rectly or indirectly, or through an employee, representative or other
agent, or through a subsidiary or affiliated company or corporation.
“Subsidiary or affiliated company or corporation,” as used herein in-
cludes, but is not limited to, companies or corporations controlled by the
handler, directly or indirectly, through ownership of issued capital stock
or otherwise.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61371 and 62091, Food and Agricultural Code.
HISTORY
1. Asl;wndment filed 7-9-64; effective thirtieth day thereafter (Register 64, No.
15).

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24). .

3. Amendment of NOTE filed 10~30--82; effective thirtieth day thereafter (Regis-
ter 82, No. 44).

4. Amendment filed 9-1-83; effective thirtieth day thereafter (Register 83, No.
36).

5. Amendment to section and Reference NOTE filed 11-26-90, operative
12-26-90 (Register 91, No. 2).

6. Amendment filed 11-26-90; operative 12-26-90 (Register 91, No. 2).

§2005. Application to Corporations and Subsidiaries.

NOTE: Authority cited: Sections 16 and 4240, Agricultural Code. Reference:
Chap. 17, Div. 6, Agricultural Code.

HISTORY
1. Repealer filed 9-8-67; effective thirticth day thereafter (Register 67, No. 36).

Article 2. Milk Handler’s License

§ 2030. Prohibited Practices.
NOTE: Authority cited: Sections 407 and 61891, Food and Agricuitural Code. Ref-
erence: Sections 62143-62145, Food and Agricultural Code.

HISTORY

1. New article 3 (section 2030) filed 4-9-62; effective thirticth day thereafter
(Register 62, No. 7).
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2. Repealer of article 2 (sections 2020-2023) filed 6-12-79; effective thirtieth day
thereafter (Register 79, No. 24). For prior history, see Registers 61, No. 8, 61,
No. 23, 62, No. 7 and 65, No. 2.

3. Renumbering of article 3 (sections 2030 and 2031) to article 2 (sections 2030
and 2031) filed 6-12-79; effective thirtieth day thereafter (Register 79, No. 24).

4. Editorial correction of NOTE (Register 80, No. 24).
5. Repealer filed 10-25-82; effective thirtieth day thereafter (Register 82, No. 44).
6. Editorial correction of Article title (Register 91, No. 19).

§ 2031. Cancellation of Inactive Licenses.

Cancellation of Inactive Licenses. Every licensed handler who (a)
within 60 days after issuance of the license fails to actively engage in the
business activities permitted by the license; or (b) ceases for 60 consecu-
tive days to engage in the business activities permitted by the license,
shall surrender the license to the director for cancellation. Such cancella-
tion shall be without prejudice to an application for another license at
such time as the applicant is ready to actively engage in the business acti-
vities permitted by the license. A license reissued to the same person for
the same premises during the year in which it was cancelled shall not re-
quire an-additional license fee for the remainder of said year.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61490-61494 and 62141-62145, Food and Agricultural Code.

HISTORY
1. New section filed 4-26-66; effective thirtieth day thereafter (Register 66, No.
11).

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Change without regulatory effect of article 2 heading filed 8—16-90 pursuant ot
section 100, title 1, California Code of Regulations, (Register 90, No. 44).

4. Amendment of Reference NOTE filed 11-26-90; operative 12-26-90 (Register
91, No. 2).

5. Editorial correction of HISTORY 4. (Register 91, No. 19).

§ 2039. Payment for Manufacturing Milk.

Manufacturing milk handlers and/or market milk handlers purchasing
manufacturing milk from producers of manufacturing milk shall pay for
such milk in accordance with the date and method of payment provided
in section 61411 of the Code and the conforming contract between the
producer and handler. If said contract requires an earlier or larger pay-
ment than required by section 61411, then payment shall be made in ac-
cordance with such contract. Each payment shall be made by cash, or val-
id check which is immediately negotiable. Payments shall not be made
by promissory note, post—dated check, or other evidence of indebtedness.

NOTE: Authority cited: Sections 407 and 61341, Food and Agricultural Code. Ref-
erence: Section 61411, Food and Agricultural Code.
HisTORY
1. Repealer of article 5 (sections 1883—1886) and new article 5 (section 1880) filed
10-25-82; effective thirtieth day thereafter (Register 82, No. 44). For prior his-
tory, see Registers 79, No. 24; 74, No. 41; 73, No. 6; and 64, No. 15).

2. Change without regulatory effect renumbering former section 1880 to section
2039 filed 8-16-90 pursuant to section 100, title 1, California Code of Regula-
tions (Register 90, No. 44).

Article 3. Payment by Handlers to
Producers for Manufacturing Milk and
Market Milk

§ 2040. Payment for Market Milk.

Handlers purchasing market milk from producers shall pay for such
milk in accordance with provisions of section 62191 of the Code and the
conforming contract between the producer and handler; provided, how-
ever, if said contract requires an earlier or higher percentage of payment,
or both, than that required by section 62191, then payment shall be made
in accordance with the contract. Each payment shall be made on or before
the date due, shall be in the full amount required and shall be made by
cash or valid bank check which is immediately negotiable. Payment shall
not be made by promissory note, post-dated check or other evidence of
indebtedness.

NOTE: Authority cited: Sections 407 and 61891 , Food and Agricultural Code. Ref-
erence: Section 62191, Food and Agricultural Code.

HISTORY

1. New article 4 (section 2040) filed 4-9-62; effective thirtieth day thereafter
(Register 62, No. 7).

2. ‘i\mendment filed 9-10~63; effective thirtieth day thereafter (Register 63, No.
5).

3. 2A‘{nendment filed 6-12-79, effective thirtieth day thereafter (Register 79, No.
).

4. Renumbering of article 4 (sections 2040 and 2041) to article 3 (sections 2040
and 2041) filed 6-12-79; effective thirtieth day thereafter (Register 79, No. 24).

5. Change without regulatory effect amending section 2040 filed 8~16-90 pur-
sua)mt to section 100, title 1, California Code of Regulations (Register 90, No.
44).

§2041. Bond Indemnification Agreement Prohibited.

Bond Indemnification Agreement Prohibited. No bond filed with the
director pursuant to sections 61404-61407.3 or 62181-62190, inclusive,
of the Code shall contain or at any time be subject to any indemnification
agreement, waiver or cosignature by any producer from whom the han-
dler purchases manufacturing milk or market milk during the period the
bond is in force.

The undertaking of such an obligation by such a producer and the ac-
ceptance of the benefits thereof by such a handler are declared to be un-
lawful trade practices proscribed by sections 61400, 61415, 62078,
62095, and 62095.1 of the Code.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-

:lrenocg: Sections 61400, 61415, 62078, 62095, and 62095.1, Food and Agricultur-
Code.
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HisTORY

1. New section filed 4-26-66; effective thirtieth day thereafter (Register 66, No.
11).

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Editorial correction (Register 80, No. 24).
4. Amendment filed 10-25-82; effective thirtieth day thereafter (Register 82, No.
44).

5. Amendment to section and Reference NOTE filed 11-26-90; operative
12-26-90 (Register 91, No. 2).

6. Amendment filed 11-26-90; operative 12-26-90 (Register 91, No. 2).

§ 2042. Allocation of Handler Payments to Producers for
Bulk Milk for Surety Bond and Milk Producers
Security Trust Fund Coverage.

(a) For the purpose of determining whether or not a handler has proper-
ly paid producers for milk purchased, all payments shall be applied first
to bulk milk sales for all amounts due and payable on the date the pay-
ment is made, except in the following situations:

(1) If the handler and producer have historically engaged in a pattern
of allocating payments in a manner different from that described above,
and that pattern is documented in writing, then payments may be allo-
cated in accordance with that pattern, as long as the execution of the doc-
umentation by both parties is simultaneous with the beginning of the pat-
tern of allocating payments; or,

(2) If, simultaneously with payment, the handler delivers to the pro-
ducer a written notice or remittance device which notifies the producer
that the payment is for a specific invoice, delivery, commodity, expense,
allowance or other charge.

(b) Payments by a handler to a producer for the purposes of any action
by the Secretary associated with a surety bond or the Fund shall be cred-
ited first to interest and then to the remaining unpaid principal. Upon the
payment of all outstanding interest, principal payments shall be applied
first to the amount due for the oldest unpaid delivery, and then succes-
sively, in sequence, to the amounts due for the next oldest unpaid deliv-
ery.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-

erence: Sections 62185, 62190, 62501 and 62623, Food and Agricultural Code.

HistorY
1. New section filed 10-6-2004; operative 11-5-2004 (Register 2004, No. 41).

Article 4. Contracts for Purchase of
Manufacturing Milk or Market Milk

§2050. Prohibition Against Procurement Options in
Contracts.

Prohibition Against Procurement Options in Contracts. No contract
entered into between a handler and a producer in accordance with the pro-
visions of section 61411 or 62191 of the Code shall provide for an option
of the handler to purchase any milk of the producer in excess of the
amount which the handler has obligated itself to purchase under the con-
tract, nor shall said contract contain any right of first refusal by the han-
dler to purchase such excess milk no matter whether the right of first re-
fusal is on like terms and conditions as competing purchasers or not. No
handler shall require as a condition, whether oral or written, of execution
or renewal of a contract, that the producer grant to the handler an option
to purchase or any right of first refusal with regard to milk of the producer
in excess of the amount the handler has obligated itself to purchase under
the contract.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61411 and 62191, Food and Agricultural Code.
HISTORY
1. New Article 5 (Section 2050) filed 3—25-66; effective thirtieth day thereafter
(Register 65, No. 8).

2. Amendment filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
24).

3. Amendment to section and Reference NOTE filed 11-26-90; operative
12-26-90 (Register 91, No. 2).

Economics
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4. Amendment filed 11-26-90; operative 12-26-90 (Register 91, No. 2).

§2051. Charges to a Producer for Transportation of
Manufacturing Milk or Market Milk Hauled by
the Handler.

Charges to a Producer for Transportation of Manufacturing Milk or
Market Milk Hauled by the Handler. In compliance with section
61411(d)(2) or 62191(b)(5) of the Code, any establishment of charges or
any amendment thereto for transportation of manufacturing milk or mar-
ket milk hauled by a handler shall be filed by the handler with the director
within five (5) days of the effective date of any such charges or amend-
ment.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61411(d)(2) and 62191(b)(5), Food and Agricultural Code.
HiSTORY
1. 12\I4ew section filed 6-12-79; effective thirtieth day thereafter (Register 79, No.
).

2. Amendment filed 11-26-90; operative 12-26-90 (Register 91, No. 2).

Article 6. Exclusion from Subdistributor
Prices of Certain Fluid Milk and Fluid Cream

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61581-61584, Food and Agricultural Code.
HISTORY
1. New Article 6 (Sections 2060, 2061 and 2062) filed 2-22-74; effective thirtieth
day thereafter (Register 74, No. 8).

2. Repealer of Article 6 (Sections 2060-2062) filed 6-12-79; effective thirtieth
day thereafter (Register 79, No. 24).

Subchapter 3. Petitions and Hearings

Article 1. Procedures for Filing of Petitions

and Conduct of Hearings

§2080. Purpose.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-

erence: Sections 61808.5, 61903, 6199162032, 62705 and 62717, Food and
Agricultural Code.

HISTORY

1. New Group 3 (Sections 2080-2080.3) filed 3-3-78; effective thirtieth day
thereafter (Register 78, No. 9).

2. Repealer filed 12-15-82 by OAL pursuant to Government Code Section
11349.7(j) (Register 82, No. 51).
§2080.1. Petition for Adoption, Amendment or Repeal of
Regulations.

NOTE: Authority cited: Sections 407 and 61891 ,Food and Agricultural Code. Ref-

erence: Sections 61808.5, 61903, 61991-62032, 62705 and 62717, Food and
Agricultural Code.

HisTORY
1. NOTE filed 6-12-79 (Register 79, No. 24).

2. Editorial correction of subsection (b) filed 5-15-80 (Register 80, No. 20).
3. Repealer filed 12-15-82 by OAL pursuant to Government Code Section

11349.7(§) (Register 82, No. 51).

§2080.2. Petition for Adoption, Amendment or
Termination of Stabilization and Marketing
Plans or Milk Pooling Plan,

(a) Procedures for the adoption, amendment or termination of stabili-
zation and marketing plans are stated in Sections 61991-62032 of the
Food and Agricultural Code. Procedures for the adoption, amendment or
termination of the milk pooling plan are stated in Sections 62705 and
62717 of the Food and Agricultural Code. In addition to the secretary’s
authority to adopt, amend or terminate stabilization and marketing plans
or the milk pooling plan, any interested person may petition the secretary
requesting the adoption, amendment or termination of a stabilization or
marketing plan or the milk pooling plan. The petition shall be submitted
using the format available from the Department. The format shall be laid
out so that the petition shall clearly and concisely give:
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(1) a brief written description of the requested changes including a
copy of the suggested language to amend the plan;

(2) specifications as to why the petitioner recommends the proposed
changes including relevant analysis, comments and data supporting the
request; and

(3) The authority of the secretary to take the action requested.

(b) Upon receipt of such petition at the designated Departmental of-
fice, the secretary shall notify the petitioner in writing of its receipt. The
secretary shall also notify all interested parties of record in writing of the
receipt of the petition. Within 15 days of the petition’s receipt at the des-
ignated office, the secretary shall either schedule the matter for public
hearing or deny the petition in writing indicating why the secretary has
reached such a decision on the merits of the petition.

(c) The secretary may grant or deny such a petition in whole or in part,
and may grant such other relief or take such other action as the secretary
may determine to be warranted and shall notify the petitioner in writing
of such action.

(d) Any interested person may request reconsideration of any part or
all of a decision of the secretary on any petition submitted. Any such re-
quest shall be submitted in accordance with subsection (a) of this Section
and shall include the reason(s) why the secretary should reconsider the
previous decision no later than 60 days after the date of the decision in-
volved. The secretary’s reconsideration of any matter relating to a peti-
tion shall be subject to the provisions of subsection (b) of this Section.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61903, 61991-61998, 62031, 62032, 62705 and 62717, Food and
Agricultural Code.

HisTORY
1. NOTE filed 6-12-79 (Register 79, No. 24).

2. Amendment of NOTE filed 9-1-83; effective thirtieth day thereafter (Register
83, No. 36).

3. Amendment of NOTE filed 9-12-84; designated effective 11-1-84 (Register
84, No. 37).

4. Amendment of subsection (a), repealer and new subsections (a)(1) and (a)}(2),
amendment of subsection (a)(3), repealer and new subsection (b), and amend-
ment of subsections (c) and (d) filed 7-2-96; operative 8-1-96 (Register 96,
No. 27).

§2080.3. Mandatory Hearing to Amend or Terminate a
Stabilization and Marketing Plan(s) or to
Terminate the Milk Pooling Plan.

() Procedures for a mandated hearing to amend or terminate a stabili-
zation and marketing plan are stated in Section 62032 of the Food and
Agricultural Code. Procedures for a mandated hearing to terminate the
milk pooling plan are stated in Section 62717 of the Food and Agricultur-
al Code. In addition to the procedures laid out in Section 2080.2 to adopt,
amend or terminate stabilization and marketing plans or the milk pooling
plan, interested procedures may petition the secretary requesting a man-
dated hearing to amend or terminate a stabilization and marketing plan
or to terminate the milk pooling plan. The petition shall be submitted us-
ing the format available from the Department, as specified herein. The
format shall be laid out so the petition shall clearly and concisely give:

(1) abrief description of the requested changes including a copy of the
suggested language to amend the plan;

(2) specifications as to why the petitioner recommends the proposed
changes including relevant analysis, comments and data supporting the
request; and

(3) the authority of the secretary to take the action requested.

(b) Upon receipt of such petition at the designated Departmental of-
fice, the secretary shall notify the petitioner in writing of its receipt. The
secretary shall also notify all interested parties of record in writing of the
receipt of the petition. Within 60 days of the receipt of the petition, the
secretary shall notice the mandated hearing provided that:

(1) the petition meets all the requirements of subsection (a) of this Sec-
tion;

and

(2) the petition clearly shows the number of market milk producers

who have signed the petition and/or are being represented by a petition-

ing cooperative, including their names and producer numbers issued by
the Milk Pooling Branch (or their address if they have no such number),
as well as the volume of milk produced individually by such producers
for the latest available month; the number of producers and volume of
milk shall be tabulated by the marketing areas the producers’ milk is
shipped into;

and

(3) both the number of producers and volume of milk equals or ex-
ceeds 55 percent (25 percent for a pooling hearing) of the number of pro-
ducers shipping into and volume of milk being shipped into each of the
marketing areas affected by the petition;

' and

(4) in addition, for any nonprofit agricultural cooperative marketing
association petitioning, the petition shall be signed by the board of direc-
tors or, with proof of authority, by a person so delegated by that board and
the petition shall attach proof that the board has been granted specific or
general authority by its members to petition the secretary.

(c) If the petition does not meet all the requirements of subsection (b)
of this Section, then it shall be subject to the provisions of Section 2080.2,
except that the secretary shall have 60 days rather than 15 days from the
petition’s receipt at the designated office to either schedule the matter for
public hearing or deny that petition in writing indicating why the secre-
tary has reached such a decision on the merits of the petition.

NOTE: Authority cited: Sections 407, 61891, 62032 and 62717, Food and Agricul-
tural Code. Reference: Sections 61903, 61991-61998, 62031 and 62705, Food
and Agricultural Code.

HisTorY

1. Amendment of subsection (f) filed 6-12-79; effective thirtieth day thereafter
(Register 79, No. 24).

2. Repealer of reproduction of Food and Agriculture Code section 61903 filed
12-15-82 by OAL pursuant to Government Code section 11349.7(j) (Register
82, No. 51).

3. Amendment of NOTE filed 9-1-83; effective thirtieth day thereafter (Register
83, No. 36).

4. Amendment of subsection (i) filed 9-12-84; designated effective 11-1-84
(Register 84, No. 37).

5. Change without regulatory effect amending subsections (g) and (i) filed
8-16-90 pursuant to section 100, title 1, California Code of Regulations (Regis-
ter 90, No. 44).

6. Repealer and new section filed 7-2-96; operative 8-1-96 (Register 96, No. 27).

§2080.4. Conduct of Hearings for Adoption, Amendment
or Termination of Stabilization and Marketing
Plans or Milk Pooling Plan.

(a) Hearing Officer and Panel. The secretary or secretary’s designee
may conduct the hearing, or may select a panel to receive evidence and
question witnesses. A hearing officer will preside at the hearing, No
member of the panel will be a witness.

(b) Department Exhibits. Department exhibits and Departmental pro-
posals, if any, will be presented by a person who is not a member of the
panel. Exhibits which the Department anticipates introducing at the hear-
ing will be available for public inspection at the Department’s Sacramen-
to office not less than seven calendar days prior to the hearing. All exhib-
its will also be available for review during the hearing.

(¢) Hearing Roster. Any person desiring to testify shall sign, at the
hearing, a roster prepared for such purpose. At the hearing, the hearing
officer will announce the manner in which the roster will be used to deter-
mine the order of witnesses.

(d) Testimony by Petitioners. If the hearing results from a petition, the
petitioners will normally testify immediately after Department officials
have introduced explanatory and statistical material, if any. Petitioners
will then explain the proposal and submit supporting documents. In such
cases, the petitioners, as a group, normally will be allowed up to one hour
for testimony. If the hearing results from more than one petition, the mul-
tiple groups of petitioners normally will collectively be allowed up to 90
minutes for testimony. The group can (1) divide up the 90 minutes as they
wish, (2) have the 90 minutes allocated to each group on a prorata basis,
or (3) each have 20 minutes for testimony. In any case, if there does not
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appear to be large number of witnesses, the hearing officer may grant
each group of petitioners up to an additional 20 minutes of time.

(e) Testimony by Persons Submitting Alternative Proposals. Any per-
son who has submitted an alternative proposal in response to a petition
for a public hearing shall be allowed up to 30 minutes for testimony.
However, if there does not appear to be a large number of witnesses, the
hearing officer may grant up to an additional 20 minutes of time for such
testimony.

(f) Other Testimony. Oral testimony shall not exceed the time limit
specified by the hearing officer. However, a witness may supplement
oral testimony by submitting a written statement at the time the testimony
is given. Normally, each witness, or group of witnesses appearing togeth-
er, will be allowed 20 minutes for direct testimony. However, if there
does not appear to be alarge number of witnesses, the hearing officer may
grant each witness up to an additional 20 minutes of time. After all per-
sons wishing to testify have had an opportunity to do so, not more than
an additional 20 minutes of time will be provided to each witness or peti-
tioner who desires to present further testimony.

(g) Questioning of Witnesses. At the conclusion of their testimony,
witnesses will be subject to questioning by members of the hearing panel.
With respect to Department witnesses, the hearing officer shall permit
additional questioning by members of the audience. Any member of the
audience may submit questions to the hearing officer for possible use by
the hearing panel. Questions of witnesses shall be related to their testimo-
ny and pertinent to the call of the hearing.

(h) Written Statements. Any interested person may file a written state-
ment concerning the matter at the hearing. Written statements may be of
any length, but limited to relevant matters. They must be signed. Prefer-
ably, written statements should be typewritten or printed. Written state-
ments may be delivered personally or by mail any time after the notice
of hearing, and shall be received by the Department prior to the close of
the hearing. Such statements should be addressed to the hearing officer
at the designated Departmental office. Written statements will be avail-
able for review during the hearing.

(i) Posthearing Briefs. With respect to posthearing briefs, the provi-
sion of Section 61903 of the Code shall be applicable.

(j) Hearing Transcripts. The hearing shall be recorded by a reporter or
recorder. Copies of the transcript may be obtained directly from the hear-
ing reporter, or from the Department at the current rate for copies of pub-
lic records. The Department will maintain and make available for public
inspection a hearing transcript at its Sacramento office and, upon reason-
able request, at the regional office of the Department nearest the location
at which the public hearing was held.

NOTE: Authority cited: Sections 407 and 61891, Food and Agricultural Code. Ref-
erence: Sections 61903, 61991-61998, 62031, 62032, 62705 and 62717, Food and
Agricultural Code.

HisTorY
1. New section filed 7-2-96; operative 8-1-96 (Register 96, No. 27).

Subchapter 4. Milk Producers Security
Trust Fund

Article 1. Eligibility for Coverage
§2100. Definition of Beneficial Ownership Interest.

(a) For purposes of Milk Producer Security Trust Fund (hereinafter
“Fund”) coverage criteria for milk shipped by a producer to a handler, as
set forth in Food and Agricuitural Code Section 62580, the term “benefi-
cial ownership interest” shall be defined as set forth in (b) of this Section.

(b) Except as otherwise provided by law, any person or any other legal-
ly constituted business entity, including but not limited to, a corporation,
limited partnership, limited liability company, joint venture, association,
or any other form of cooperative ownership, shall be deemed to have a
beneficial ownership interest through owning an interest in a handler, as

Economics

§ 2100

defined in Food and Agricultural Code Section 62521(d), in any form,
such that they have any interest in the profits, losses, or equity of that han-
dler, with the authority to influence or create policy which affects the
handler’s policies and business decisions.

() Authority to influence or create policy includes service in any dis-
cretionary capacity associated with a handler’s policies and business de-
cisions, and shall not be limited to service in an official capacity, such as
a member of a Board of Directors, or employment as an officer or any
administrative position.

(d) An individual possesses a beneficial ownership interest only if he/
she owns a 10 percent or greater interest in the equity and/or profits and/
or losses of a handler, with the exception that an individual who owns a
10 percent interest or greater interest as community property with his/her
spouse shall be deemed to possess a beneficial ownership interest.

(e) A producer who has extended credit to a handler does not possess
a beneficial ownership interest unless the terms of the agreement under
which such credit was extended permit the producer to acquire a 10 per-
cent or greater ownership interest in the handler in any form.

(f) For the purpose of determining beneficial ownership interests,
cooperatives shall be treated as producers for all transactions involving
the handling of their members’ milk in bulk form, and shall be treated as
handlers for all transactions involving non-member bulk milk.

(1) A cooperative will be deemed to have a beneficial ownership inter-
est in a handler if any member of that cooperative owns a 10 percent or
greater interest in the handler’s gross revenues and /or profits and/or
losses and/or equity capital or stock.

(2) A cooperative shall also be treated as having a beneficial owner-
ship interest in any handler in which the cooperative has a 10 percent or
greater interest in such handler’s profits and/or losses, equity capital or
stock.

(g) Producers and cooperative members specifically possess benefi-
cial ownership interests, beyond the general provisions of (b) and (c) in
this Section, in the following circumstances:

(1) A producer who is a member of a cooperative has a beneficial own-
ership interest in that cooperative.

(2) All members of a cooperative, including producers, additionally
have beneficial ownership interest in any other cooperatives in which
their cooperative has such an interest.

(3) All members of a cooperative, including producers, have a benefi-
cial ownership interest in any handler in which their cooperative has a
beneficial ownership interest.

(h) For the purpose of determining beneficial ownership interests,
cooperatives shall be treated as producers for all transactions involving
the handling of their members’ milk in bulk form, and shall be treated as
handlers for all transactions involving non—member bulk milk.

(1) In addition to the general provisions of (b) and (c) in this Section,
a cooperative will be deemed to have a beneficial ownership interest in
ahandler if any member of that cooperative owns a 10 percent or greater
interest in the handler’s gross revenues and/or profits and/or losses and/
or equity capital or stock.

(2) In addition to the general provisions of (b) and (c) in this Section,
acooperative shall also be treated as having a beneficial ownership inter-
estin any handler in which the cooperative has a 10 percent or greater in-
terest in such handler’s profits and/or losses and/or equity capital or
stock.

(i) For purposes of determining whether a corporation possesses a
beneficial ownership interest, there are “S” corporations as defined and
regulated by the Internal Revenue Service, and “C” corporations, which
are all corporations other than “S” corporations.

(1) In determining whether an “S™ corporation has a beneficial owner-
ship interest in a handler, all beneficial ownership interests in a handler
held by any person/entity who owns or controls any of the “S” corpora-
tion’s stock shall be deemed to be owned by the “S” corporation.

(2) In determining whether a “C” corporation has a beneficial owner-
ship interest in a handler, all beneficial ownership interests in a handler

Register 2004, No. 41; 10—8-2004



§ 2101

BARCLAYS CALIFORNIA CODE OF REGULATIONS

Title 3

held by any person/entity who owns five percent or more of the “C” cor-
poration’s stock, regardless of class, shall be deemed to be owned by the
“C” corporation.

(3) In addition to the general provisions of (b) and (c) in this Section,
any beneficial ownership interest of a “C” corporation shall be attributed
to any stockholder who owns a 5 percent or greater interest in any class
of stock of the corporation.

(j) A “Controlled Group of Corporations” (hereinafter “CGC"”) is de-
fined as any group of corporations, partnerships, joint ventures or any
other business entities, where a common parent entity owns or controls
the largest number of outstanding shares, or any other ownership interest,
in each member of the group.

(1) In addition to the general provisions of (b) and (c) of this Section,
if a CGC cumulatively owns, as the parent entity of any group of corpora-
tions, partnerships, joint ventures or other business entities, as defined in
(j) of this Section, a 10 percent or greater interestin any handler derived
from these entities, the CGC shall be deemed to have a beneficial owner-
ship interest in that handler.

(2) In addition to the general provisions of (b) and (c) of this Section,
if a producer or cooperative owns a 10 percent or greater interest in a han-
dler, and that handler is also a member of a CGC, the producer or coop-
erative shall be deemed to have a beneficial ownership interest in all cor-
porations, partnerships, joint ventures or other business entities of the
CGC.

(3) In addition to the general provisions of (b) and (c) of this Section,
any beneficial ownership interest of an “S” corporation shall be attrib-
uted to each stockholder of the corporation.

(4) Any beneficial ownership interest held by any common owner or
subsidiary company of a CGC shall be considered as being held by each
member of the group.

(K) A partnership, limited partnership, joint venture, estate or trust will
be deemed to own any beneficial ownership interest attributed to any of
its partners or beneficiaries.

(1) A beneficial ownership interest owned by a partnership shall be at-
tributed to each partner of the partnership.

(2) Joint ventures and/or similar arrangements involving the participa-
tion of corporate participants shall be treated as partnerships.

(3) All participants in joint ventures and/or similar arrangements shall
be treated as partners.

(4) In situations involving trusts and estates, where the beneficiaries
have no rights to direct or influence the entity’s decisions, these benefi-
ciaries shall be treated like “C” corporation shareholders.

(D) In addition to the general provisions of (b) and (c) of this Section,
any beneficial ownership interest owned by a Limited Liability Company
(hereinafter “LLC”) shall be attributed to each member of the company.
Conversely, any beneficial ownership interest owned by a member of a
LLC shall be attributed to the LLC.

NOTE: Authority cited: Section 407, Food and Agricultural Code. Reference: Sec-
tions 62580 and 62587, Food and Agricultural Code.

HiSTORY

1. New subchapter 4 (articles 1-2), article 1 (sections 2100-2101) and section filed
10-6-2004; operative 11-5-2004 (Register 2004, No. 41).

§ 2101. Definition of Milk Eligible for Trust Fund Coverage.

“Milk” means bulk milk of any composition of milk solids—not—fat,
fat, and fluid carrier that has not been altered in any way that further re-
stricts its usage from the milk in its original or natural form. Milk that has
been altered by adding processed products, whether dairy or non-dairy,
other than for fortifying bulk milk, bulk low fat milk, bulk reduced—fat
milk, or bulk skim milk, changes the bulk product such that it can no long-
er be considered as farm or producer milk, and is therefore ineligible for
Trust Fund coverage.

NOTE: Authority cited: Section 407, Food and Agricultural Code. Reference: Sec-
tion 62521(e), Food and Agricultural Code.

HisTory
1. New section filed 10-6-2004; operative 11-5-2004 (Register 2004, No. 41).

Article 2. Payment of Claims

§ 2102. Calculation of Trust Fund Obligation to a
Producer.

The amount paid to each eligible producer shall be determined as fol-
lows:

(a) The total amount owed by the handler to all producers shail be
called the “gross default”. From the gross default, any surety bond recov-
ery shall be deducted. The resulting amount is called the “adjusted de-
fault”.

(b) From the adjusted defauit, any amounts ineligible for coverage per
FAC Section 62580 shall be deducted. The resulting amount is called the
“net default”.

(c) The $200,000 deductible required by FAC Section 62624 shall be
deducted from the net default. The resulting amount is the total maximum
exposure of the Fund.

(d) An eligible producer who claims reimbursement from the Fund
will be paid his/her pro rata shares from the total maximum exposure
amount.

NOTE: Authority cited: Section 407, Food and Agricultural Code. Reference: Sec-
tions 62580, 62623 and 62624, Food and Agricultural Code.
HISTORY

1. New article 2 (section 2102) and section filed 10~-6-2004; operative 11-5-2004
(Register 2004, No. 41).

Register 2004, No. 41: 10—8-2004



