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1. Call to Order – Roll call  

Chairman Hansen called the meeting to order at 8:22 am.  The following members and guests 
were present: 

 
Kelly Keithly 
Rick Falconer 
Gabe Patin 
Ken Scarlett 
John McShane 
Marc Meyer 
George Hansen 

 

Paul Frey 
Larry Hirahara 
Michael Campbell 
Betsy Peterson 
Deborah Meyer 
John Heaton 
Sue DiTomaso 

 

Dennis Choate 
Robert Price 
Jim Effenberger 
Joshua Kress 
Kent Bradford 
Mike Colvin 
Nick Condos

  
Chairman Hansen facilitated a request to move the Nominating Committee Report forward on 
the agenda to position six, just before the Report on Seed Services Activities.   
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2. Acceptance of minutes from May 5, 2011 meeting  

Mark Meyer motioned that the minutes be accepted. 
Kelly Keithly seconded the motion. Motion carried. 

 
3. Seed Services News – Items of Interest 

Heaton provided each Board member with handout that briefly reported on the following 
important issues.  
 Retirement of USDA Director Dr. Richard Payne after 36 years of service. Dr. Payne 

was responsible for enforcement of the Federal Seed Act.  
 International Seed Marketing Specialist Perry Bohn of the USDA Seed Marketing 

and Testing Division has left Federal Service.  He was responsible for several 
accreditation programs, administration of the OECD scheme, and represented the 
U.S. at various international meetings. 

 USDA Seed Marketing Specialist Gene Wilson assumed new duties as the Program 
Manager for the OECD Seed Schemes effective August 29, 2011. 

 At the September 22, 2011 meeting of the California Crop Improvement Association 
(CCIA) Board of Directors, it was reported that approximately 10% of the check tests 
performed by the CCIA seed lab had problems. The check tests are performed on 
random samples that were previously tested at approved commercial labs. 

 A change to section 3906 of the California Code of Regulations was approved and 
will be finalized on November 11, 2011.  The change reduces the assessment from 
$0.28 to $0.25 per $100 of reported seed sales made during fiscal year 2011 and 
beyond. 

 An article in the publication Seed Shorts, a newsletter produced by the California 
Seed Association (CSA), reported that in October, President Obama signed into law a 
Free Trade Agreement with Columbia, Panama and South Korea.  Heaton noted that 
representatives from Senegal recently visited the CDFA seed laboratory and 
representatives from the South Korean Ministry of Agriculture, as well as from China 
Supply and Marketing Cooperatives, are each scheduled to visit the CDFA seed 
laboratory in the fall. The foreign delegations are interested in the organization and 
quality of seed testing and seed law enforcement in California. 

 An article about the need for global harmonization for seed health and seed trade 
regulations.  One provision was the mention of seed testing as a method to determine 
the absence of pests in seed shipments. In addition, the article reported that Brazil no 
longer accepts field inspections but now has import requirements based on seed 
testing.  

 
4. Seed Services Finances   

John Heaton provided a handout reporting seed sales during FY2010 (Attachment 1). Sales 
for the following categories were reported. 

 
Vegetable seed sales in FY2010 were reported to be $337,337,690. 
Agricultural seed sales in FY2010 were reported to be $210,295,242 
Lawn seed sales in FY2010 were reported to be $43,109,594 
 
The total reported value of seed sold in California during FY2010 was $590,742,487. 
 
Collections from qualified seed sales in FY2010 and reported by firms were $1,588,342.  
This amount is $128,256 less than the previously recommended budget of $1,714,600.  
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Heaton was not concerned about this shortage since the Program normally does not spend the 
entire recommended budget. In addition, the expenditures for the prior year (FY2010) were 
only about $1,325,617.  This expenditure amount is significantly lower than year-to-date 
collections in FY2011.  It is likely therefore, that the present collections in FY2011 are more 
than adequate to cover expenditures in FY2011.  
 
Heaton reminded the Board that a lower assessment rate on sales in FY2011 will go into 
effect November 11, 2011.  He estimated that seed sales in FY2011should be approximately 
12.3% higher than FY2010 based on recent trends of reported sales.  Heaton therefore 
expects collections in FY2012 to be approximately the same as in FY2011 since the 11% 
reduction in assessment rate (from $0.28 to $0.25/$100 sales) will be offset by the 12.3% 
increase in sales. If the Program does not incur any unforeseen expenditures he does not 
anticipate a need to adjust the assessment rate higher in the next few years.  Heaton explained 
that even if expenditures exceed collections for a few years, the Program has adequate 
reserves to cover shortages. After the lean years, he expects successive years of increased 
sales to once again generate more than enough collections for the Program to cover 
expenditures with a comfortable margin. 

 
Chairman Hansen asked if there was a need to discuss any change to the twenty-five cent 
assessment rate.  There were no requests for additional discussion. 
 
Heaton continued with a report of the remaining payments for the bond debt.  He reminded 
the Board that the bond debt payment was being paid by PCA 13016 which is the Seed 
Laboratory Ag Fund.  The funds in the Seed Lab Ag Fund represent fees collected by the 
seed lab for processing service samples.  The Board previously directed staff to only charge 
the bond debt payment to PCA 13016. There should be not other expenditures charged to that 
PCA.   

 
The remaining bond debt payments are presented: 

 
11/15/11  5/15/12  11/15/12 5/15/13  Total Remaining 
 $1,620  $31,620      $810  $30,810  $64,860 

 
The Board reiterated their desire to pay-off the bond debt.  Heaton explained that he 
previously looked into that idea but the Department’s Financial Services Unit advised him it 
would be a very complicated and by the time he jumped through all the hurdles, the bond 
debt would be paid off anyway; or very close to being paid off.  Heaton stated that he did not 
believe such an endeavor would be a good use of the Department or Program’s resources. He 
further stated that the only thing it would achieve is to allow PCA 13016 to retain all of their 
collections for other expenditures, which can be paid for by the Seed Services Program 
anyway.  

 
5. Developments for the Seed Laboratory – GF Reductions and the current MOU 

Survey Results 

Deborah Meyer related that during the last meeting, the Board requested the lab conduct a 
survey to determine what activities performed by the lab are important to the seed industry. 
The lab conducted a formal survey in May 2011 and sent a detailed report of results to Board 
members and various stakeholders in June 2011. For the present meeting, Deborah Meyer 
provided the Board a more condensed summary of the report, which focused on the industry 
portion of the results (Attachment 2). The summary presented results that demonstrated a 
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significant portion of the industry believes certain activities performed by the lab are 
important to the industry.  

 
Ken Scarlett inquired about which respondents were counted to provide the statistics of the 
summary.  
 
Heaton directed attention to the bottom of the handout which reported the number of 
observations in this portion of the survey.  He stated there were sixty-six industry respondents 
in total; forty-five of the respondents were from seed companies, eight were from labs and 
thirteen respondents were from other seed-related businesses, such as dealers. Heaton noted 
that even the category “other seed related firms” was not considered, the survey still had 
fifty-three respondents from seed firms (eight plus forty-five). He suggested that this is a 
significant level of response because there are only two hundred and twenty-six firms who 
collect and pay assessments. The percent response from firms that pay the assessment and 
fund the bulk of the program was twenty-three percent.  

 
The survey results indicate that industry respondents are supportive of the CDFA Seed Lab 
continuing to perform activities previously supported by general funds.  The activities 
included testing samples for adherence to quarantine regulations, feed mill sample testing and 
seed identifications. The industry respondents also supported fee-for-service activities such as 
testing seed for phytosanitary certification and general analyses of seed quality for clients.  
A third category of activities that the industry respondents supported was training dignitaries 
and visiting scientists on seed testing, as well as conducting workshops for persons seeking 
certification as Registered Seed Technologists. A majority of the industry respondents 
indicated their willingness to pay for the above mentioned activities but did not support 
payment for feed mill sample testing. The consensus previously expressed by the Board was 
that the feed mill operators should pay for the testing of their feed mill samples. 

 

Clarification of FAC Section 52356 about Funding the State Seed Laboratory 

In preparation for the meeting, Heaton researched the ability of the program to charge for 
various lab activities. During his research he noticed that section 52356 of the Food and 
Agricultural code was changed July 1, 2011. He commented that he believes the prior version 
of 52356 was misinterpreted for several years. Previously people thought that 52356 set a 
limit to how much the Board could support expenditures by the seed lab; namely one-third of 
its total expenditures. Heaton provided a handout (Attachment 3) to clarify what he believes 
the seed law actually said about funding the state seed lab.   
 
He explained that the activities of the seed lab were never meant to be limited to just testing 
regulatory seed samples for compliance to the seed law.  As evidence for this position he 
cited section 52331 which states the Director shall establish by regulation, a reasonable 
schedule of fees for examinations and services except for those that are required for 
quarantines or other services that are not directly related to the enforcement of the chapter 
(i.e. the seed law). He emphasized that the mention of other services not directly related to the 
enforcement of the chapter means the lab is supposed to perform other activities. 
Furthermore, he noted that the statute prohibited the Secretary from charging fees for any of 
the activities required for quarantines and other services. Heaton further explained that the 
justification for performing other activities can be found in section 3 of the General 
Provisions in the Food and Agricultural code. Section 3 provides the Secretary broad 
authority to promote and protect the agricultural industry of the state and to protect public 
health safety and welfare. Other activities performed by the lab would fit that directive. 
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Heaton summarized that the Secretary has always had the discretion to spend funds collected 
from assessments in order to fund other activities performed for the Department. He 
explained that the one-third language in the prior version of section 52356 did not set a 
ceiling on how much total expenditure the lab could incur, but instead only stated the cost of 
regulatory samples cannot be more than one-third the lab’s total expenditures. He clarified 
that there is a difference between limiting expenditures to three times the cost of processing 
regulatory samples and the stating that at least one-third of the seed lab’s effort must be spent 
performing testing on regulatory seed samples.  
 
To demonstrate the difference in these concepts, he provided the following example.   

 
If regulatory samples cost $220,000 then 3 times $220,000 sets the ceiling at $660,000. 
On the other hand, if total expenditures = $900,000, then expenditures on regulatory samples 
should be one-third or $300,000.  The difference is $80,000 (i.e. $300,000 - $220,000).  
 
Heaton concluded that there never really was a ceiling of one-third total expenditure for 
support of the seed lab. Instead the one-third clause previously found in section 52356 was 
meant to ensure that one-third of the lab’s efforts were directed toward processing official or 
regulatory seed samples.  He suggested that the debate is really a mute point at the present 
time because all of this confusion has been eliminated by the amendment of section 52356 on 
July 1, 2012. Section 52356 now states: 

 
“Total expenditures from funds derived from registration fees and dollar volume 
assessments under this chapter shall not exceed the department’s cost of carrying out this 
chapter.” 
 

Ken Scarlett informed the Seed Advisory Board that the Board of Directors for the California 
Seed Association (CSA) recommended a new survey be conducted by an independent third 
party group. He then inquired about the timeframe for the budget cuts. 

 
Deborah Meyer explained that the program already experienced a $210,000 cut in general 
funds for the current fiscal year and will lose the remaining $212,000 of general fund support 
in July 2012, which is less than one year away.  

 
Gabe Patin asked what the difference was between private lab results and CDFA seed lab 
results.  

 
Heaton replied that the law states a written report by the CDFA lab is prima facie evidence of 
the true condition of the seed lot. Consequently results from the CDFA seed lab hold a lot of 
weight in court, while private lab results do not always hold the same weight.  He added that 
this is part of the reason foreign companies and other countries will only accept lab results 
from an official seed lab.  
 
Scarlett reiterated the need to learn how important the seed lab is to the seed industry. He 
noted there was not a single company representative at the CSA Board meeting that uses the 
CDFA seed lab. He emphasized that the task at hand was to determine how valuable the other 
activities of the seed lab are to the industry and to what extent the industry wants to support 
the lab.  
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Gabe Patin commented that forty-five company representatives responded to the recent 
survey and the results seem to indicate they are supportive.  
 
Heaton reminded the Board that the survey was sent to over 400 firms authorized to sell seed 
in California.  The survey was done during a very short period of time at the request of the 
Board last May.  He did not believe time would permit another survey to be conducted before 
a crucial decision must be made. He commented that there has been no discussion about the 
cost of an independent third party survey. He explained that since such a new survey would 
likely cost upwards of $10,000 the logistics would be very complicated; it would certainly 
involve a contract and bidding process.  The Board would have to decide on a scope of work 
so he could draft a contract.  Once the contract was reviewed by the CDFA Contracts Unit, it 
would have to be approved by the Department of General Services, which normally takes 
several weeks. After the contract development and review, he would be in a position to solicit 
bids, award the contract and have a start date for the new independent third party survey. 
Heaton expressed doubt the results of a new survey would be without its own contentious 
points and therefore he wasn’t sure another survey would be worth the expense and trouble.  
  
Betsy Peterson of CSA explained that the CSA Board would like a third-party independent 
party to conduct the survey because it would remove any perceived bias of a survey 
conducted by CDFA staff. Such an independent survey would give a true sense of the value 
of the program and the needs of the industry. She emphasized that the direction of the 
discussion at CSA was not whether the industry needs a seed lab but rather what services the 
industry needs from the state seed lab and then to make sure the funding is there. 
 
Heaton asked how the situation would be different than the present situation if the results of a 
new survey were to indicate that the seed industry was supportive of the lab’s efforts to 
analyze regulatory samples but not necessarily supportive of other activities?  The Board 
would then have one survey showing industry support for “other activities” and one survey 
that showed the industry does not support “other activities.”  There would still be a split and 
the Board would be having the same discussion as the present discussion.  
 
Paul Frey asked if it was possible to discern any pattern of response in the survey from seed 
businesses that operate domestically versus internationally. 
 
Deborah Meyer replied that was not part of the survey. 
 
Ken Scarlett noted some of the Board members export seed but do not use the CDFA seed 
lab.  He reiterated that at a recent CSA meeting none of the representatives present claimed to 
use the services of the CDFA seed lab. 
 
Heaton commented that even though an exporter may not directly use the services of the 
CDFA seed lab, they are receiving value indirectly. He explained that CDFA routinely has 
delegates from foreign countries asking to tour and visit the CDFA lab. They are inquiring 
about the California regulatory process, from seed on up.  
 
Deborah Meyer added that many of the private seed laboratories, who test seeds for export, 
frequently send samples for identification to the CDFA lab.  The CDFA lab performs the 
requested identification but does not inquire about the destination of the shipment. Since 
clients do not disclose why they want a seed test, it is not possible to measure how much of 
the “other activities” performed by the lab directly support export shipments.  
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John McShane asked if the lab charges a fee for those services. 
 
Deborah explained that the law requires the lab to perform identifications for free. 
 
Ken Scarlett summarized the situation.  The CDFA seed lab is losing over $400,000 in 
general funding and they are looking to the seed industry to cover that amount. The question 
is at what level does the seed industry want to support the CDFA seed lab?  He did not 
believe that a twenty-three percent response rate was a valid survey of the seed companies 
and consequently did not believe the industry is prepared to cover the additional funding 
needed for the lab.   
 
Other members suggested that a twenty-three percent response rate is actually high in 
comparison to other surveys they have seen. Dr. Riad Balbaki added that ten percent is a 
typical response level for surveys.  

Financial Considerations about the Level of Funding for the State Seed Laboratory 

Heaton suggested the Board look at some other considerations about the level of funding for 
the seed laboratory.  He provided a handout titled “Financial Considerations about the Level 
of Funding for the Seed Lab” (Attachment 4). The same handout was provided to the CSA 
Board of Directors at their midyear meeting in Monterey during September 2011.     
 
The handout provided a comparison of the current year’s collections (FY2011) to estimates of 
total expenditures by the Seed Services Program in the prior year (FY2010).  Heaton noted 
that the expenditures by the Seed Services Program included payments to the seed lab, 
subvention to the counties and support of the UCD Seed Biotechnology Center. Despite the 
recent 12.5% reduction in the assessment rate from 32 cents to 28 cents per $100 of sales, if 
expenditures in FY2011 remain similar to expenditures for FY2010, the reserve will grow by 
about $262,000 during FY2011. 
 
Paul Frey asked what assumptions were being made about increased collections in light of the 
reduced assessment rate.  
 
Heaton explained that reported sales in FY2010 were 12.3% higher than the prior year. If a 
similar increase occurs for sales in FY2011, the new reduction in the assessment rate, from 28 
cents to 25 cents per $100 of sales, will again be offset by a higher value of reported sales. 
For this reason, and because of the substantial reserves, Heaton believes the Program can 
provide additional support to the seed laboratory without having to worry about increasing 
the assessment rate in the foreseeable future.   
 
The handout then provided a simple and brief analysis to determine the minimum financial 
needs of the seed laboratory. 
 
Heaton noted that prior year salaries and benefits for lab staff, which included three scientists, 
two technicians and some temporary help, cost around $497,000.  Since there are additional 
operating costs for electricity, supplies and other miscellaneous expenses, he estimated that 
the absolute minimal cost to run the lab would be around $650,000. He also noted that in May 
of 2008 the Board approved a recommendation to use a maximum amount of $497,028 from 
assessment collections to fund half the lab’s expenditures in FY2010. Since any reduction in 
general fund spending reduces the lab’s total expenditures, and since funding of the lab by the 
Seed Services is calculated as 50% of the lab’s total expenditures, each cut in general funds 
means a corresponding cut in the level of support from assessment collections.  Once all 
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general funds are removed in July 2012, the lab will not have any money to operate unless the 
Memorandum of Understanding between the Seed Services Program and the Seed Laboratory 
is changed.  
 
An important consideration presented on the handout was that even if regulatory samples 
were sent to a private lab for analyses, the Seed Services Program would still incur a cost to 
provide a qualified person to oversee the arrangement. Heaton said that to adequately oversee 
such a contract, a Registered Seed Technologist (RST) employed by CDFA would need to 
provide the oversight and review the commercial lab’s procedures.  One requirement of being 
a Registered Seed Technologist, however, is to work at least ten percent of the time in a 
functioning seed lab. This means CDFA would still have to maintain a seed laboratory where 
the RST could work 10% of the time.  Heaton estimated that just one Registered Seed 
Technologist with an office and laboratory would cost around $200,000.  Under such a 
scenario, however, there would be no back-up staff or succession planning. He suggested it is 
very likely that certain time sensitive services would be interrupted if CDFA restructures to 
just one RST. 
 
Heaton then explained that in addition to the $200,000 expense noted above, the Program 
would still incur the cost of contracting a private lab to test the other 90% of regulatory 
samples. He explained that he would still need a technician to prepare and track the 
regulatory seed samples for blind submission to the private lab. The technician would also be 
responsible for collating the lab results and reporting them back to the Seed Services 
Program, which ultimately reviews them and takes the appropriate enforcement actions. 
Heaton estimated that the salary and benefits cost for such a technician would be about 
$75,000, which is the average total cost for a state worker recently reported by the 
Sacramento Bee.  
 
Heaton did not have a clear estimate of how much a private lab would charge to run 550 
regulatory samples. He suggested that perhaps $100,000 would be a safe estimate. 
Consequently the cost for an alternative arrangement to the current situation should include 
$200,000 for a minimal CDFA seed lab with one Registered Seed Technologist, plus $75,000 
for a technician and another $100,000 for a contract. This totals to $375,000.  
 
Ken Scarlett noted that the California Crop Improvement Association has a minimally 
operating seed lab. He wondered how much their lab costs.  
 
Heaton informed the Board that the seed laboratory at the California Crop Improvement 
Association audits about 10% of the samples that producers of certified seed submit to private 
labs. When he discussed the operating cost of the CCIA laboratory with their Director, it was 
confirmed that $400,000 was a good estimate. 
  
Scarlett asked if the CCIA laboratory could analyze the CDFA regulatory seed samples for a 
fee.   
 
Heaton said the CCIA could perform the analyses, just as any private lab could, however the 
California Department of Food and Agriculture would still need to maintain a Registered 
Seed Technologist and a minimal seed lab to provide oversight of CCIA. He reiterated that 
even if the Program contracted the analyses of regulatory seed samples, the Program would 
still have the expense of maintaining a minimal seed laboratory that can provide credentialed 
oversight of the private lab. The cost for that alternative scenario is approximately $375,000.  
Heaton cautioned that such a scenario would provide no back-up staff, no succession 
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planning, no workshops and no continuing education for staff in other labs. He also suggested 
that it is very likely that certain time sensitive services would be delayed due to lower staffing 
levels. 
 
The summary of financial considerations on the handout concluded by stating the Program 
has adequate reserves to provide additional support to the seed laboratory if such a decision 
were made. The analysis indicated that it will not be necessary to increase the assessment rate 
in the foreseeable future even if the Seed Services Program has to cover part of the loss in 
general funds and ultimately support the lab at the $650,000 level.   
 
Rick Falconer commented that when the laboratory was receiving general funds, it was 
money from the taxpayers and it made sense to not charge for services the taxpayer used. 
Since the general funds are being stopped, it makes sense to stop the free services. 
 
Dr. Kent Bradford noted that FAC section 52286 requires the director to maintain an properly 
equipped laboratory for examining and testing seeds. He asked how the Secretary intends to 
do that without any general funds.  
 
Heaton agreed this is really the question. He did not know which mechanisms might be 
implemented or developed if adequate support does not come from the assessment 
collections. He deferred to Nick Condos, the CDFA Pest Exclusion Branch Chief. 
 
Nick Condos explained that the Department is currently looking at reductions to cover most 
of the cuts in funding.  A consortium of industry representatives is working closely with the 
Secretary to determine which cuts should be made. He also noted that if necessary, laws can 
be changed from “shall” to “may” and can also be made to include conditions such as “based 
upon appropriated funds.”  He reminded the Board that each industry feels the services they 
need are the most important.  The Secretary and Industry Consortium are very seriously 
considering what absolutely must be done and how can those activities be paid for. 
 
Heaton added that entire programs have recently been closed, and such a decision is not out 
of the realm of possibilities for the seed laboratory or the Seed Services Program. His opinion 
was that such decisions would be very detrimental to the seed industry.  
 
Gabe Patin reminded the Board that the California Seed Act came into existence because the 
seedsmen of the industry in the state asked for a seed law.  
 
Heaton agreed and stated that in the early 1970s the Program was closed entirely and within a 
couple of years, the industry wanted it back; mainly because they were losing their orderly 
market for seed sales.  It was at that time that the fee for authorization to sell seed and the 
assessment on seed sales was put into place. Shortly after that, the seed lab was broken away 
from the Seed Services Program to provide a degree of separation between the lab and the 
regulating unit of the Program. 
 
In an effort to keep things moving, Ken Scarlett recommended that since the Board 
previously agreed to provide $481,553 in support of the lab for FY2011, the Board should 
keep that recommendation in place regardless of the level of general funding the lab might 
receive.  
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Heaton replied that he could amend the Memorandum of Understanding between the Seed 
Lab and Seed Services to allow support to be at the $481,553 level regardless of the general 
funding.   
 
Ken Scarlett then proposed a subcommittee be formed to consider the future level of funding 
for the seed laboratory. 
 
Gabe Patin inquired if such a measure was being proposed because there’s a perception by 
some members on the Board that the money is not being spent wisely. He did not feel that 
was the case. 
 
Ken Scarlett did not believe there was such a perception. He explained that various members 
simply wanted to know what services were being provided and if they receive a benefit from 
them, how much should they pay for those services. He reiterated that a determination has to 
be made as to what target amount the Board will ultimately be willing to pay for.  This is 
necessary so the industry knows how much they are responsible for and CDFA can plan 
accordingly.  
 
Scarlett motioned that the Board recommend the level of funding to support the seed 
laboratory remain at $481,553 despite the cuts in general funds or any previous formula in the 
MOU that might conflict with that level of support. Motion carried. 
 
Heaton asked about the idea for a new independent third party survey. 
 
Ken Scarlett suggested that instead of a survey, a subcommittee could study what level of 
funding the industry is willing to pay for the seed lab. 
 
Deborah Meyer noted that such a study and decision has to occur relatively soon since there 
are lengthy processes the Department must go through to notify affected people if a decision 
is made to fund the lab at a lower than adequate level,   
 
Several Board members commented that they believe many people in the industry, as well as 
members of the CSA Board of Directors, do not understand the activities performed by the 
Seed Services Program and the seed laboratory.  
 
Ken Scarlett anecdotally shared that after a recent presentation by Heaton at a CSA meeting, 
one seed company representative told him he was surprised to learn his activity of 
repackaging seed, qualified him as a seed labeler and not just a dealer.   

Subcommittee Formed to Discuss the Future Level of Support for the State Seed Lab  

Chairman Hansen formed a subcommittee to determine what level the Board should support 
the seed laboratory. The following members were appointed: 

 
Ken Scarlett – Subcommittee Chairperson 
Marc Meyer 
Mike Campbell 
John McShane 
Kelly Keithly 
Paul Frey 
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Heaton reminded the Board that the subcommittee must follow the rules of the Bagley Keen 
Act since three or more Board members will be meeting to discuss Board business.  

 
Betsy Peterson asked if it would be possible to simply conduct a meeting of the participants 
under the auspices of the California Seed Association, not necessarily as a subcommittee.  

 
Heaton replied that if Seed Advisory Board members meet to discuss business of the Seed 
Advisory Board, then the meeting must follow the rules of the Bagley Keene Act.  He 
acknowledged that CSA members can discuss whatever they wish to discuss, however if 
there is intent by three or more Seed Advisory Board members to discuss business of the 
Board, then the Board members are obligated to follow the rules of the Bagley Keene Act. He 
stated it is important to follow the procedures of the Bagley Keene Act to maintain the 
integrity of the Board’s activities and validity of any recommendations.  
 
Ken Scarlett asked how much advance notice regarding subcommittee meetings, must be 
provided to the public.  

 
Heaton said he needs to post the public meeting notice ten days in advance.  

 
Scarlett announced that the subcommittee will most likely meet by conference call and that 
he will let Heaton know the date and time.  

 
6. Nominating Committee Report  

Board Vacancies 

Marc Meyer reported that there are three members with terms set to expire March 31, 2012. 
The Nominating Committee recommended reappointment of Ken Scarlett and Larry 
Hirahara. Gabe Patin, however, informed the Nominating Committee that he will not seek 
reappointment.   
 
Chairman Hansen recognized the current meeting was Gabe Patin’s last. He offered sincere 
thanks and appreciation for the mentoring that Gabe provided to so many members. He 
thanked him for his years of devoted service to the Board. 
  
Gabe stated that he enjoyed serving on the Board because he understands how important the 
Seed Law is for maintaining an orderly and fair market for seed sales in California. 

Officer Nominations 

The Nominating Committee recommended Rick Falconer as Chairman and Paul Frey as Vice 
Chairman, starting in FY2012 (i.e. @ the November 2012 meeting).  
 
Marc Meyer motioned that the Board accept the Nominating Committee’s recommendation.  
Gabe Patin seconded the motion. Motion carried. 
 
Heaton informed the Board that he will post a public notice to announce the upcoming Board 
vacancies. He will accept applications and letters of interest from all interested and qualified 
individuals.  He expressed optimism there would be a pool of qualified applicants because he 
has already been approached by several individuals about serving on the Board. Once the 
applications are received, Heaton will present the names, qualifications and any Board 
recommendations to the Secretary. He reminded the Board that efforts will be made to 



 

  12 of 27 

maintain field and vegetable seed representation from the various geographic regions of the 
state. 

 
7. Report on Seed Services Activities  

Heaton reported that the Seed Services Program collected 91% of the 600 seed samples it set 
out to collect. The failure rate was 9.2% with eight out of ten failures being agricultural seed 
and two of every ten failed samples being vegetable seed (Attachment 5). The main reason 
for agricultural seed failures was misstatement of the purity. For vegetable seeds the most 
common reason for failure was low germination. Heaton noted that the MOU with county 
agricultural commissioners requires a statewide compliance of 90%. He was not comfortable 
with 91% compliance and consequently will increase enforcement efforts, probably in the 
form of more stop-sales.  
 
The Seed Service Program received numerous seed complaints in FY2011. Heaton provided a 
sheet to summarize his efforts toward addressing seed complaints (Attachment 6).  He 
explained that investigations for seed complaints require a tremendous amount of resources. 
The amount of time spent on seed complaint investigations is the main reason the staff in the 
Seed Services Program did not collect 100% of the target number of regulatory seed samples.  
 
An additional handout (Attachment 7) was provided to summarize the seed law enforcement 
work performed by the counties. The format used for the report was exactly the same as the 
format each county uses to report their monthly seed work. The total statewide effort was 
reported to be 2988 hours. If the financial support for seed subvention, namely $120,000, is 
divided by total hours, the hourly rate calculates to be about $40 per hour. Heaton noted that 
the subvention program is only supposed to support one-third of the counties seed law 
enforcement efforts. A $40 level of support translates into an hourly rate of $120.  Heaton 
stated that the $120 hourly rate is close to the actual cost reported about four years ago by an 
Agricultural Commissioner that tracked the entire cost to place a biologist in the field with all 
of the necessary equipment, such as trucks, fuel, salary and benefits. He expects that in the 
not too distant future, the California Agricultural Commissioners and Sealers Association 
(CACASA) may seek to increase the subvention amount to a level greater than $120,000.   
 
Paul Frey inquired if the Seed Services Program publishes violations.  
 
Heaton replied that the Program does not publish violations. The policy has been to obtain 
compliance rather than be punitive. He noted that the Federal Seed Regulatory and Testing 
Division does publish violations.  He offered to explore the requirements to publish violations 
if the Board desired. He noted that the Program archives have several examples of violations 
being published in newspapers.  

 
8. Seed Biotechnology Center - Activities Report  

Sue DiTomaso briefly summarized the following activities at the Seed Biotechnology Center.  
 Organized administrative, academic and scientific research meetings with industry 

representatives as part of the SBC’s continuing outreach to industry.  
 Conducted a stakeholders meeting where continued outreach to the public about seed 

biotechnology was strongly supported. 

Coexistence  

Dr. Kent Bradford briefly reported that the SBC organized a conference about the Science of 
Gene Flow in Agriculture and its Role in Co-existence.  Approximately 120 experts from 
academia and industry discussed biology related to gene flow and persistence, as well as 
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current and upcoming technologies to control gene flow. The proceedings of the conference 
are on the SBC website and a summary paper will be completed shortly. Of note was the 
general consensus by attendees that zero tolerance for gene flow can not practically be 
achieved, however it may be reduced to very low levels.   
 
Prior to the conference about the Science of Gene Flow in Agriculture and its Role in Co-
existence, there was a committee meeting that explored what a compensation fund, if any, 
would look like if organic growers experienced contamination from biotech crops. Another 
discussion involved how such a fund would be administered. 
 
Bradford cautioned that people should not conclude such a compensation fund can be formed. 
He noted however, that attempts to identify how such a fund would be administered suggest 
the concept may be further developed than previously believed. The proposals being 
considered, suggest that the seed industry should pay for these compensation funds. Another 
concept that may come into play is a self-insurance fund for growers. 
 
Paul Frey commented that as a member of the Committee it was clear that the agenda was 
development of a compensation fund paid for by industry.  When he became aware of this, he 
was inclined to not participate further, but he later decided that it was important to participate 
if for no other reason than to be a voice of objection to unacceptable proposals.  Frey agreed 
that the charge of the Committee is to consider the development of a compensation fund, “if 
any.”  He stated that it is important the Committee keep in mind the “if any” concept.  
 
Bradford concurred that it will be important for a minority report to be written so that people 
understand there was controversy about the committee’s report. He has a survey of the 
organic industry taken in 2004 and it hard to document actual rejections in the market.  
 
Dennis Choate asked if the charge of the Committee was to only look at the impact of gene 
flow on organics.  
 
Bradford replied that the discussion included exports of conventional crops too.  He stated 
that it seems the organic community is forcing the discussion. The models for compensation 
appear to be coming from persons associated with the Organic Coalition and others. 

 
Paul Frey expressed a different observation in that the impetus for compensation appears to 
be coming from the Dakotas and is related to cereals. 
 
John Heaton related that he has had recent inquiries from an organization that is interested in 
setting up some sort of compensation model for organic seed producers. Their desire is to 
increase availability of organic seeds to organic growers and their idea is to develop some 
sort of compensation fund that can be used to mitigate the risk of using untreated seeds to 
produce organic crops.  
 
Paul Frey communicated that a very well written letter on this topic was sent to the Secretary.  
The letter strongly challenged the proposal and was signed by many major commodity 
groups. 
 
Kent Bradford stated that gene flow is something the seed industry has lived with and 
managed for years. He noted that previous considerations for compensation mainly addressed 
the difference in price for the conventional crop and the organic crop.  The current proposal 
included all costs related to any border areas, planning, testing and ultimately all cost related 
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to meeting the organic market. He believes the proposal could lend itself to many false claims 
that would be difficult to verify. 
 
Larry Hirahara stated that the organic perspective is not very supportive of the co-existence 
concept.  In particular, organic producers want organic seeds regardless of exceptions made 
by the National Organic Program.   
 
Dennis Choate related that some parties, particularly in the European Union, have the 
expectation that not only is the seed GMO free, but that the seed was produced in a GMO free 
area. 
 
Chairman Hansen noted that if the NOP only allows organic seed to be used to produce 
organic products, there will be a serious reduction in the number of varieties available for 
organic growers to use. 
 

Outreach  

Sue DiTomaso reported to the Board that the SBC is continuing to offer its outreach course 
called Seed Business 101. More recent efforts to refine the course have identified a need for a 
horticultural session and a field crops session.  
 
The SBC will continue to offer various outreach courses including Breeding with Molecular 
Markers.  The Plant Breeding Academy continues to be a success.  The SBC has launched an 
Asian Plant Breeding Academy and has partnered with the African Orphan Crops Consortium 
to train plant breeders.  
 
SBC continues to work on an effort to organize seed companies clustered in the area around 
UC Davis into a concept organization called Seed Central. She provided numerous examples 
of organizations founded to represent the interests of related and innovative companies that 
are clustered in various areas of the world. She cited the computer industry in the Silicon 
Valley as a nearby example. The purposes of Seed Central are to: 
 support and strengthen UCD efforts 
 support and strengthen the seed industry in this region 
 facilitate intellectual property and tech transfer in the industry 
 attract related business to the region 

One project underway is the “PhenoLab” which would be a collaborative research lab that 
would focus on various plant biology disciplines and be housed on campus. There have also 
been discussions about companies having facilities on site as well.  
 
Sue informed the Board that the results of the previously mentioned Delphi study have been 
recently published in Crop Science. She concluded her presentation by providing a calendar 
of upcoming events at the SBC.  
 
Dr. Bradford concluded his report by announcing that Dr. Alan Van Deynze will be 
collaborating with the Koreans to finish sequencing the pepper genome.  In addition, 
Bradford is continuing a project to use ceramic beads to control moisture in seeds that are 
stored. The project is funded by US AID and is targeted for use by small producers but may 
have greater application. 
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Rick Falconer motioned that the SBC report by accepted by the Board. John McShane 
seconded the motion. Motion carried. 

 
9. Legislative Report  

Nothing to report. 
 
10. Closed Executive Session  

Chairman Hansen inquired if there was a need for a closed executive session. There were no 
requests.  

 
11. Reconvene Executive Session 

Not necessary 
 
12. Public Comment  

Chairman Hansen asked if there were any additional comments from the public in attendance.  
None were made.  
 

13. Other Items – Next Meeting Date 
Chairman Hansen tentatively set the date for the next meeting on May 5, 2011 at 8:15 a.m. 

 
 
14. Adjournment  

Kelly Keithly motioned for adjournment. 
Gabe Patin seconded the motion. Motion carried. 
Chairman Hansen adjourned the meeting at 10:45 a.m. 
 

15. Attachments 1 through 7 
 
 
 
 
 

Respectfully Submitted 
 
John Heaton 
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