DEPARTMENT OF FOOD AND AGRICULTURE
PROPOSED ADOPTION OF REGULATIONS
Title 4, Division 9, Chapter 9, Article 1, Section 4402 and Article 12

Sections 4996, 4996.1, 4996.2, 4996.3, 4996.4, and 4996.5

INITIAL STATEMENT OF REASONS

Background

The Legislature has charged the Department of Food and Agriculture (Department) with
the responsibility for supervising weights and measures activities within California
Business and Professions Code (BPC), Division 5. The Secretary of the Department is
granted authority to adopt such regulations as are reasonably necessary to carry out the
provisions of the BPC (Division 5, Section 12027). BPC Sections 12500, 12500.5, and
Chapter 7 identify the responsibilities of the Department with regard to oversight of work
done by weighmasters and the devices that are used by them.

The Division of Measurement Standards’ (Division) Weighmaster Enforcement
Program, which has been in existence nearly 100 years, is necessary to prevent fraud
and abuse in transactions involving the weight or measure of bulk commodities. In
California’s economy, over 80 billion dollars per year changes hands based on
weighmaster certificates. BPC Section 12737 was added to allow for the use of
unattended weighing systems (UWS) for any weighmaster that weighs a vehicle moving
construction materials, including, but not limited to, earth, stone, rock, sand, gravel,
limestone, ready-mixed concrete, cementitious materials, recycled construction
materials, or asphalt paving materials to use an UWS. Additionally, BPC Section
12500.5 requires the Secretary of the Department of Food and Agriculture (Secretary)
to require the submission for approval of types and designs of weights, measures,
weighing, measuring, and counting instruments or devices used for commercial
purposes. The Secretary is also required to issue certificates of approval for those types
or designs of commercial devices that meet the requirements of the BPC and the
tolerances and specifications adopted pursuant to it. BPC Section 12107 requires the
Department to adopt the National Institute of Standards and Technology (NIST)
Handbook 44 (HB 44) “Specifications and Tolerances, and Other Technical
Requirements for Weighing and Measuring Devices”, except as specifically modified,
amended, or rejected by regulation adopted by the Secretary. The Division has the
authority and responsibility to oversee that transactions performed using these UWS are
accurate and do not facilitate the perpetration of fraud.



Description of the Public Problem, Administrative Requirements, or Other
Conditions or Circumstances the Requlations are Intended to Address

Sections 12027, 12107, and 12735 of the BPC give the Secretary authority to make
such regulations as are necessary for the purpose of carrying out the provisions of BPC
Division 5. With the passage of AB 1518, BPC 12737 was chaptered and allows for the
use of unattended weighing systems specifically for bulk construction materials,
cementitious materials, ready-mixed concrete, and recycled construction material. Prior
to this law, unattended weighing systems were disallowed due to concerns that the
systems could be manipulated by those using them and incorrect weighmaster
certificates issued. Since these systems will incorporate new technology, it is necessary
to promulgate regulations to clarify and make specific the requirements for
weighmasters using unattended weighing systems to prevent equipment from being put
into use that facilitates fraud and does not meet the requirements for a weighmaster
certificate.

Specific Purpose and Factual Basis

Existing law requires the issuance of a weighmaster certificate when both parties are
not present to observe the weight determination. The certificate must be signed by the
deputy weighmaster who determines the weight, measure, or count. With the adoption
of BPC 12737, the bulk construction material industry is allowed to have unmanned
locations where the electronic system serves as the deputy weighmaster. Itis
necessary that these systems be designed so as to prevent the issuance of false
weighmaster certificates.

Estimated Cost or Savings to Public Agencies or Affected Private
Individuals or Entities

The Department has initially determined that this proposal does not impose a mandate
on local agencies or school districts.

The Department has also initially determined that no savings or increased costs to any
State agency, no reimbursable costs or savings under Part 7 (commencing with Section
17500) of Division 8 of the Government Code to local agencies or school districts, no
nondiscretionary costs or savings to local agencies or school districts, and no costs or
savings in federal funding to the State will result from this action.

The Department has initially determined that the proposed action will not have a
significant adverse economic impact on housing costs.



The Department has made an initial determination that the proposed regulatory action
will have a minor statewide economic impact directly affecting businesses submitting
weighing, measuring, or counting devices for type approval prior to marketing the
devices for commercial use in California. The proposal does not affect the ability of
California businesses to compete with businesses in other states as any device sold,
rented, leased, or loaned for commercial use within California, regardless of where it
came from, must be type approved and meet suitability requirements for its function.

A pre-meeting was held prior to the promulgation of the proposed regulations and
attended by representatives of the California Construction and Industrial Materials
Association (CalCIMA), Scale Manufacturers Association, CalTrans, and weights and
measures officials. The proposed regulations were reviewed and feedback was
requested regarding the financial and technological impacts.

This proposal has the potential to affect small businesses as defined by Government
Code Section 11342.610. As to whether the effect will be negative or positive, it could
not be determined. The new systems will have an up-front cost to implement, but may
have financial benefits according to CalCIMA which stated in an email that, “Allowing
automated systems should speed up delivery time and allow more deliveries per truck.
So, this could positively benefit small trucking companies, which are often paid by the
load. There is also potential to benefit small construction materials companies that can
utilize automated weighing.”

Assessment

The Department has made an assessment that the proposed regulation sections would
not have a significant impact in the (1) creation of jobs within California; (2) creation of
new businesses or elimination of existing businesses within California; and (3) affect the

expansion of businesses currently doing business in California.

Purposes for the Requlation

Through promulgation of regulations, the Department can clarify and make specific the
requirements for installing and/or utilizing an unattended weighing system for
construction materials.



Necessity

The Department is required by BPC Sections 12027, 12107, and 12735 to make such
regulations as are necessary for the purpose of carrying out the provisions of Division 5.
The Department must take regulatory action to implement the newly enacted provisions
of BPC Section 12737. Without safeguards put into place through the regulatory
process, the accuracy of the weights of the loads of construction materials could
become suspect that would affect both the buyer and seller of those products.

Specific Purpose - By Section

Chapter 9, Article 1. General Provision
4402. Requirement for Zero Load Balance Condition.

This section makes specific the condition of a scale prior to use, so as to ensure the
accuracy of product weighment.

4403. Legally Relevant Data.

This section makes specific and clear what types of data and records are needed for the
completion of a weighmaster certificate.

Chapter 9, Article 12

4996. Application.

This section specifies the type of weighmaster operations that can use unattended
weighing systems and requires that the devices that are used meet the requirements
found in California Code of Regulations, Title 4, Division 9, Chapter 1, Sections 4000,
4001, and 4003.

4996.1 Definitions.

This section defines specific terms used in this article.

4996.2 Conditions of Use.

This section makes clear and specific the requirements that must be met if a business
wishes to use an unattended weighing system. The purpose of the listed requirements



is to prevent fraud and set up a system whereby weights and measures officials are
able to conduct inspections at these unattended sites.

4996.3 Certificate and Records Requirements.

This section makes clear and specific additional requirements for weighmaster
certificates issued by the unattended weighing system as well as what records are
required to be documented to support the weighmaster certificates that are issued.

4996.4 Specifications.

This section adds additional specifications beyond those listed in the most recent edition
of National Institute of Standards and Technology Handbook 44, “Specifications,
Tolerances, and Other Technical Requirements for Weighing and Measuring Devices”
to ensure the weighing process is done accurately and fairly.

4996.5 License Fees When Updated to Include Unattended Weighing Systems.

This section makes clear and specific the amount of fees that shall be paid to change
the weighmaster license to allow for an unattended weighing system after their new
license year has begun.

4996.6 Additional Requirements.

This section has additional requirements that are necessary to handle problems that
may occur during the process of issuing a weighmaster certificate. It provides clear and
specific remedies for users of the system when it malfunctions, when incorrect
information is entered by a driver, and what other specifications and tolerances are
required for the device.

Alternatives Considered

The Department has determined that no alternatives considered would be as effective in
carrying out the purpose of this proposed regulation or would be as effective and less
burdensome to the affected private persons other than the proposed regulation.

If the Department chose to do nothing, businesses that installed incorrect systems
would run the risk of violating device compliance statutes and regulations as well as
weighmaster laws. If they violate the law, the companies could be held administratively,
civilly, and criminally responsible for the violations that occur.



Another option would require statutory changes that would outline the specific system
requirements for unattended weighing systems and dictate how the system will address
problems that may occur during the process of issuing a weighmaster certificate. This
option could require one or more years to complete and would be inflexible to changes
in technology.

Through promulgation of regulations, the Department can clarify and make specific the
requirements for installing and/or utilizing an unattended weighing system for
construction materials. Without safeguards put into place through the regulatory
process, the accuracy of the weights of the loads of construction materials could
become suspect that would affect both the buyer and seller of those products.

Technical Theoretical and/or Empirical Study, Reports, or Documents

The Department has relied on the following for these regulation amendments:

e California BPC pertaining to Weights and Measures and Petroleum Products,
Division 5, Chapters 1 through 17.

e A meeting with industry stakeholders was held December 19, 2012 to discuss
proposed regulations prior to submittal. Input from the meeting was used in

formulation of the language used for the proposed regulations.

e Email response from CalCIMA regarding financial impact and job creation.



