TITLE 4. DEPARTMENT OF FOOD AND AGRICULTURE

NOTICE IS HEREBY GIVEN that the Department of Food and Agriculture
(Department) proposes to amend regulations contained in California Code of
Regulations, Title 4, Division 9, Chapter 1, Article 1. Section 4001. Exceptions, by
listing additional exceptions. The Department also proposes to amend Section 4002.
Additional Requirements, by adding Section 4002.9 Hydrogen Gas-Measuring
Devices.

PUBLIC HEARING

The Department has not scheduled a public hearing on this proposed action.
However, the Department will hold a hearing if it receives a written request for a
public hearing from any interested person, or his or her authorized representative, no
later than 15 days before the close of the written period. Following the public
hearing, if one is requested, or following the written comment period, if no public
hearing is requested, the Department, upon its own motion or at the insistence of any
interested person, may thereafter adopt the proposal substantially as set forth without
further notice.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written
comments relevant to the proposed regulatory action to the Department of Food and
Agriculture, Division of Measurement Standards (Division), 6790 Florin Perkins Road,
Suite 100, Sacramento, California 95828. Comments may also be submitted to
Steven Cook, Chief, Enforcement Branch, by facsimile (FAX) at (916) 229-3026 or by
e-mail at dms@cdfa.ca.gov. Comments must be submitted prior to 5:00 p.m.,
January 6, 2014.

AUTHORITY and REFERENCE

California Business and Professions Code Division 5 (BPC) Section 12027
authorizes the Secretary to promulgate necessary rules and regulations to carry out
the provisions of this division. BPC Section 12100 authorizes the Department to
provide general supervision over weights and measures and the weighing and
measuring devices sold or used in the state. Authority and reference for these
regulations is provided in BPC Section 12107, which requires the Secretary to adopt
specifications and tolerances for weighing and measuring devices used commercially
in California.



INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The Legislature has charged the Department with the responsibility of supervising
weights and measures activities in California (BPC 12100). Furthermore the
Secretary is authorized to make such rules and regulations that are necessary to
carry out weights and measures laws (BPC 12027). BPC Section 12107 states that
the Secretary shall adopt, by reference, the latest standards as recommended by the
National Conference on Weights and Measures (NCWM) and published in the
National Institute of Standards and Technology Handbook 44 “Specifications and
Tolerances, and other Technical Requirements for Weighing and Measuring
Devices,” (NIST Handbook 44) except as specifically modified, amended, or rejected
by regulation adopted by the Secretary.

In 2010, the NCWM adopted by reference the “Hydrogen Gas-Measuring Devices
(3.39.) - Tentative Code” which was first published in the 2011 edition of NIST
Handbook 44. The Department has determined that amendments are necessary for
the following reasons:

1) A tentative code has only trial or experimental status and is not enforceable.
Removal of these qualifying words will make clear that this regulation is the basis of
enforcement for hydrogen gas-measuring devices.

2) Amending the regulations would clarify and make specific some technical
requirements for hydrogen gas-measuring devices, recognizing and accommodating
existing and emerging technologies. The most significant amendment however, is the
temporary relaxation of accuracy tolerances from +2% to +10% until 2018.

Agency Authority:

There is no existing, comparable federal regulation or statute regulating hydrogen
gas-measuring devices. The Department is the only agency which can implement
regulations pertaining to weighing and measuring devices used for commercial
purposes. NIST Handbook 44 is not a federal regulation. The Department of
Commerce, through NIST, has an Office of Weights and Measures (OWM), a non-
regulatory agency, which serves to coordinate the activities of states. The NCWM is a
professional organization of state and local weights and measures officials and
representatives of business, industry, consumer groups, and Federal agencies.
When a State or local government adopts these standards, they become mandatory.
Such is the case in BPC section 12107, where the Department adopts NIST



Handbook 44 (except as specifically modified, amended, or rejected by regulation
adopted by the Secretary). On a national level, more than 40 states adopt Handbook
44 by reference on an annual basis.

Anticipated Benefits of the Proposed Regulation:

The broad objective of the regulation is to facilitate the Governor’'s Zero Emissions
Vehicle (ZEV) initiatives and open up the marketplace for hydrogen fuel. Fuel cell
vehicles do not emit greenhouse gases and are therefore beneficial to the
environment. A hydrogen-powered vehicle emits only water vapor, warm air, and
some hydrogen, which are not concerns for air quality. Cleaner air will benefit all
Californians, especially those with asthma or other breathing disorders.

Another benefit of this regulation is the establishment of achievable specifications
and accuracy tolerances for commercial hydrogen gas-measuring devices. This
facilitates the legal retail sale of hydrogen by the kilogram. Commercial hydrogen
gas-measuring devices in the marketplace allow businesses to sell hydrogen by the
amount actually dispensed. This mirrors the current marketplace, giving consumers
a customary fueling experience. It also promotes fairness and equity among
competing fueling stations.

Consistency with Other State Regulations:

The Department has determined that this proposed regulation is not inconsistent or
incompatible with other state regulations. After conducting a review for any
regulations that would relate to or affect this area, the Department has concluded that
a modification of the tentative code listed in NIST Handbook 44 in order to put in
place an enforceable requirement concerning the specifications and tolerances of
hydrogen gas-measuring devices is acceptable and appropriate. This is based in
part on the fact that all commercial weighing and measuring devices are regulated by
the Department, and BPC Section 12107 requires the Secretary to adopt
specifications and tolerances for all commercial devices. The Department has the
authority and responsibility to institute the same protocols for hydrogen fuel. Without
the existence of such legally defined standards, confusion and unfair competitive
practices can quickly evolve and potentially harm the consumer’s perception of
hydrogen as a viable alternative fuel.



FISCAL IMPACT/COST TO LOCAL AGENCIES AND SCHOOL DISTRICTS

The Department has determined that this proposal does not impose a mandate on
local agencies or school districts.

The Department also has determined that this action will involve no costs or savings
to any state agency, no nondiscretionary costs or savings to local agencies or school
districts, no reimbursable costs or savings to local agencies or school districts under
Part 7 (commencing with Section 17500) of Division 4 of the Government Code, and
no costs or savings in federal funding to the State.

EFFECT ON HOUSING COSTS

The Department has made an initial determination that the proposed action will not
affect housing costs.

SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS, INCLUDING ABILITY TO COMPETE

The Department has made an initial determination that the proposed regulations will
not have a significant, statewide adverse economic impact directly affecting business,
including the ability of California businesses to compete with businesses in other
states. However, there will be a statewide impact on businesses that manufacture,
repair or use these devices because commercial devices used in the marketplace
must meet the minimum tolerances and specifications as put forth in these
regulations for hydrogen gas-measuring devices. By relaxing the accuracy
tolerances currently found in the NIST Handbook 44, “Hydrogen Gas-Measuring
Device -Tentative Code,” the cost to purchase and install approved devices will
decrease as the current listed standard is too stringent to make manufacture of these
devices cost effective.

STATEMENT OF THE RESULTS OF THE ECONOMIC IMPACT ASSESSMENT

The Department has made an initial determination that the proposed regulation (1)
will not eliminate jobs within California; (2) will not cause the elimination of
businesses in California; and (3) will not cause the contraction of businesses
currently doing business within California. The proposed regulations will likely (1)
create an unknown number of jobs in California for service agencies to expand into
this technology; (2) create an unknown number of opportunities for businesses selling



hydrogen gas-measuring devices in California; and/or (3) create opportunities for
existing fueling stations operating within California to expand their business to
include hydrogen fuel or the expansion of new businesses.

Statement of benefits:

With the proposed modifications to Handbook 44, Section 3.39, businesses
interested in developing and selling devices to meter hydrogen would be able to do
so because it will establish formal specifications and tolerances. Businesses that
repair these types of devices would also have needed guidance on the specific
requirements for maintaining them.

Currently, the transportation sector is the biggest contributor to California’s
greenhouse gas emissions, accounting for approximately 40 percent of this pollution
and that transportation emissions are the primary source of particulates, air toxics
and smog in California. Reducing vehicle emissions through increased use of ZEVs
will result in fewer respiratory illnesses and premature deaths in California. These
regulations will facilitate the Governor’s Executive Order to develop and implement
technology that will allow for more low-carbon fuel options in the marketplace.
Hydrogen vehicles do not emit carbon gasses and will help improve California’s air
quality, thus reducing medical risks associated with pollution caused by high carbon
emitting vehicles.

COST IMPACTS ON REPRESENTATIVE PRIVATE PERSON OR BUSINESS

COST IMPACTS (Representative Private Person)

Hydrogen vehicles emit water vapor instead of greenhouse gasses and will help
improve air quality, thus reducing the medical risks to Californians associated with
pollution caused by high carbon emitting vehicles. By reducing greenhouse gasses,
the overall health of all citizens’ increases and health care costs due to air pollution
decrease.

Currently, hydrogen gas is sold using a flat rate charge to fuel vehicles. Persons who
own a hydrogen fuel vehicle are frequently paying for product they are not receiving
under the flat rate method of sale. By paying for fuel that is sold through a meter,
consumers pay only for the fuel they receive which may reduce an individual's costs
creating an economic benefit to the California motorist.



COST IMPACTS (Business)

The proposed regulations will affect three primary types of businesses: device
manufacturers, fueling station owners, and registered service agencies. Most of the
costs these businesses will pay are based on the statutes that govern all commercial
devices, not the direct result of these regulations. The cost impacts will be both
positive and negative.

Device manufacturers will be required to reimburse the Department approximately
$25,000 to cover the expense of testing and certification of each type of hydrogen
gas-measuring device submitted for evaluation. At this time there are no devices

approved by the Department.

Fueling station owners that use these devices will be required to purchase only those
devices that meet type approval requirements and to register them with their local
weights and measures office. Most counties charge a device registration fee that
includes a location fee, administrative fee, and device fee. The ongoing cost for the
registration of two devices would be approximately $142 per year assuming that each
station would have two dispensers.

Although these devices are currently less accurate than gasoline meters, the
metering of hydrogen is superior than paying a flat rate. Additionally, the meters
presently being used are not being tested by weights and measures officials for
accuracy. This regulation will protect the business owner by making sure hydrogen
gas-measuring devices deliver fuel within tolerances and assuring that any variations
in the measurement do not cause undue financial harm to either the buyer or the
seller.

The economic benefits to stations owners is that the devices meet type and that only
those that meet the minimum requirements are installed for use in California.
Availability of approved devices in sufficient numbers will benefit station by reducing
the expense of new meters.

Registered Service Agencies install, maintain, and repair commercial weighing and
measuring devices. The Department believes that some of the approximately 50
registered service agencies who currently service compressed gas equipment will
expand into this area. The total costs for these agencies will not change if they add
hydrogen gas-measuring devices to the scope of devices they service since they are
already registered.



These regulations will assist automobile manufacturers who are preparing to sell
hydrogen fuel cell vehicles in larger numbers. One of the challenges to the
marketplace is the limited number of stations. Hydrogen gas-measuring devices
installed in these stations are a significant piece of the needed infrastructure.

EFFECT ON SMALL BUSINESS

The Department has determined that this regulation will have no effect on small
business as the device owner that would supply hydrogen gas for fuel, does not meet
the definition of small business in Government Code Section 11342.610.

ALTERNATIVES CONSIDERED

The Department must determine that no reasonable alternative considered by it or
that has been otherwise identified and brought its attention would be more effective
in carrying out the purpose for which the action is proposed, or would be as effective
and less burdensome to affected private persons than the proposed action, or would
be more cost-effective to affected private persons and equally effective in
implementing the statutory policy or other provision of law.

In the Governor's ZEV 2013 Action Plan, the Department is directed to ensure that
hydrogen can legally be sold as a retail transportation fuel. Specifically, the
Department is instructed to “investigate possible interim solutions in advance of
permanent regulatory changes, including . . . relaxing accuracy requirements for
hydrogen dispensers.”

If the Department chooses to do nothing, hydrogen gas-measuring devices will not be
presented for type evaluation. If fueling stations use untested and unapproved
devices to sell hydrogen based upon quantity, they will be in violation of State law.
Stations may continue to sell hydrogen on a contract basis, but there is potential for
significant financial harm to either the buyer or seller.

Other than the directive in the Governor's ZEV 2013 Action Plan, no other
alternatives have been submitted to the Department. The Department has
determined that if it does not temporarily relax hydrogen gas dispenser tolerances,
this inaction will prevent the establishment of a hydrogen fueling infrastructure in
California, hampering the Governor’s objective to introduce ZEVs and zero emission
fuels in the State. Automobile manufacturers will not be able to market their vehicles
in the State due to the lack of fueling stations.



The Department has considered the alternatives to this regulatory proposal and has
determined that temporarily relaxing hydrogen gas-measuring device tolerances is
the most effective means to facilitate the establishment of hydrogen fuel in the
marketplace.

The Department invites interested persons to present statements or arguments with
respect to alternatives to the proposed regulations during the written comment
period.

CONTACT PERSON

Inquiries about the notice may be directed to Steven Cook, Chief, Enforcement
Branch, Division of Measurement Standards or Kathy de Contreras, Supervising
Special Investigator, Enforcement Branch, Division of Measurement Standards at
(916) 229-3000.

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATIONS

The Department has prepared an initial statement of reasons for the proposed action,
has available all the information upon which its proposal is based, and has available
the express terms of the proposed action. A copy of the initial statement of reasons,
and the proposed regulations in strikeout and underline form may be obtained upon
request. The rulemaking file and all information on which the proposal is based are
located at the Division of Measurement Standards, 6790 Florin-Perkins Road, Suite
100, Sacramento, California 95828, and may be obtained upon request. Additionally,
all documents relating to this rulemaking file are available on the Department’'s web
site located at http://www.cdfa.ca.gov/dms/reqgulations.html.

Following the written comment period, the Department will adopt the proposal
substantially as set forth above without further notice. If the regulations adopted by
the Department differs from, but is sufficiently related to, the action proposed will be
available to the public for at least 15 days prior to the date of adoption. Any
interested person may obtain a copy of said regulations prior to the date of adoption
by contacting the agency officer named herein.

A Final Statement of Reasons, when available, may be obtained by contacting
Steven Cook, Chief, Enforcement Branch, Division of Measurement Standards, at
(916) 229-3000.



