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GUIDE TO THE BAGLEY-KEENE OPEN MEETING ACT 

(Includes Amendments through January 1, 2015) 

 

This guide is an update on the provisions of the public meetings law governing state 

agencies, officially called the Bagley-Keene Open Meeting Act.  (Government Code 

sections 11120 - 11132). The Open Meeting Act closely parallels the Ralph M. Brown 

Act, which governs meetings of local government agencies. This guide includes all 

statutory changes through January 1, 2015. All statutory references are to the 

Government Code. 

  

I. PUBLIC POLICY TO CONDUCT PEOPLE’S BUSINESS OPENLY 

 

Section 11120 sets forth the purpose of the law: 

  

"It is the public policy of this state that public agencies exist to aid in the 

conduct of the people's business and the proceedings of public agencies 

are conducted openly so that the public may remain informed.  

 
In enacting this article the Legislature finds and declares that it is the 

intent of the law that actions of state agencies be taken openly and that 

their deliberation be conducted openly.  

 
The people of this state do not yield their sovereignty to the agencies 

which serve them.  The people, in delegating authority, do not give their 

public servants the right to decide what is good for the people to know and 

what is not good for them to know.  The people insist on remaining 

informed so that they may retain control over the instruments they have 

created.  

 
This article shall be known and may be cited as the Bagley-Keene Open 

Meeting Act."  

 
A. Bodies Covered by the Act 

 

There is a two-part test for determining whether a body is covered by the Act 

involves a two part test (§11121(a)):   

 

First, the Act covers multimember bodies.  A multimember body is two or more people.  

Examples include: state boards, commissions, committees, panels, and councils.  

Second, the body must be created by statute or required by law to conduct official 

meetings.  If a body is created by statute, it is covered by the Act regardless of whether 

it is decision-making or advisory. 
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The term “board member,” whenever referenced in this Guide, applies to members of 

Boards, Committees, Subcommittees, and Task Force.  In relation to CDFA, the Act 

covers commissions, councils, advisory committees, and technical and scientific 

advisory committees in addition to boards. 

 

  Advisory Bodies 

 

There are two types of advisory boards governed by the Act: (1) those created by the 

Legislature and (2) those having three or more members that are created by formal 

action of another body. (§11121(c))  If an advisory body created by a formal action of 

another body has only two members, it is not covered by the Bagley-Keene Act. 

Accordingly, that body can do its business without worrying about the notice and open 

meeting requirements of the Act.  However, if it consists of three or more people, then it 

would qualify as an advisory committee subject to the requirements of the Act. 

 

If a body authorizes or directs an individual to create a new body, that body is deemed 

to have been created by formal actions of the parent body even if the individual makes 

all decisions regarding composition of the committee.  The same result applies where 

the individual states an intention to create an advisory body but seeks approval or 

ratification of that decision by the body. 

 

Finally, the body will probably be deemed to have acted by formal action whenever the 

chair of the body, acting in his or her official capacity, creates an advisory committee.  

Ultimately, unless the advisory committee is created by staff or an individual board 

member, independent of the body’s authorization or desires, it probably should be 

viewed as having been created by formal action of the body. 

 

  Delegated Body 

 

A delegated body is a committee that exercises some power that has been delegated to 

it by another body.  If the body has been delegated the power to act, it is a delegated 

committee. §11121(b))   A classic example is the executive committee that is given 

authority to act on behalf of the entire body between meetings.  Such executive 

committees are delegated committees and are covered by the requirements of the Act. 

 

There is no specific size requirement for the delegated body except that it must be 

comprised of multiple members.  Thus, a single individual is not a delegated body. 

 

  Body Determined by Membership 

 

Under this provision, a body becomes a state body when a member of a state body, 

in his or her official capacity, serves as a representative on another body, either 
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public or private, which is funded in whole or in part by the representative’s state 

body. (11121(d))  It does not come up often, but the Act should be consulted 

whenever a member of one body sits as a representative on another body. 

 

Members-To-Be 

 

The Act applies to new members at the time of their election or appointment, even if 

they have not yet started to serve. (§11121.95)  The purpose of this provision is to 

prevent newly appointed members from meeting secretly among themselves or with 

holdover members of a body in sufficient numbers so as to constitute a quorum.  The 

Act also requires bodies to provide their new members with a copy of the Act. 

(§11121.9)  This Guide may be used to satisfy that requirement. 

 
B. Duties 

 

Each board has essentially three duties under the Open Meeting Act.  First, to give 

adequate notice of meetings to be held; second, to provide an opportunity for public 

comment; and third, to conduct such meetings in open session, except where a closed 

session is specifically authorized.  

 

II. BOARD, COMMITTEE, SUBCOMMITTEE, TASK FORCE MEETINGS  

 
A.   Definition of a “Meeting”  

 

“Meeting" is defined in the Act as including “any congregation of a majority of the 

members of a state body at the same time and place to hear, discuss, or deliberate 

upon any item that is within the subject matter jurisdiction of the state body to which it 

pertains."  (§11122.5(a))  A  majority of the members of a state body may not use direct 

communications or a series of communications (serial meeting) of any kind, directly or 

through personal intermediaries, or technological devices (such as e-mails) to discuss, 

deliberate, or take action on any item of business that is within the subject matter of the 

state body.  (§11122.5(b))  

 

B.   Exemptions from Definition of Meeting  

 

Not all gatherings of a majority of members of a state body at a single location 

constitute a meeting.   The Act does not apply to the following situations, provided that 

a majority of the members do not discuss among themselves, business within the 

jurisdiction of the state body.  (§11122.5(c))  

 

 Individual contacts or conversations between a member of a state body and any 

other person.  (§11122.5(c)(1))  
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 Attendance by a majority of members at a conference or similar gathering open 

to the public that involves a discussion of issues of general interest to the public 

or to public agencies of the type represented by the state body.  (§11122.5(c)(2))  

 

 Attendance by a majority of members at an open and publicized meeting 

organized to address a topic outside the jurisdiction of the state body.  

(§11122.5(c)(3))  

 

 Attendance by a majority of members at an open and noticed meeting of another 

state body or of a legislative body of a local agency.  (§11122.5(c)(4))  

 

 Attendance by a majority of members at a purely social or ceremonial occasion. 

(§11122.5(c)(5))  

 

 Attendance by a majority of members at an open and noticed meeting of a 

standing committee of that body provided the members of the body who are not 

members of the committee attend only as observers.  (§11122.5(c)(6))  

 

An employee or official may also engage in separate communications outside of a 

noticed meeting with members of the legislature to answer questions or provide 

information about a matter within the agency’s subject matter jurisdiction – with the 

limitation that the person cannot communicate the comments or position of any other 

member. 

 

C.  Board and Committee Meetings  

 

There are two basic types of meetings held by state agencies. The first type is a board 

meeting, where a quorum of the members of the board is present. The second type is 

a committee meeting consisting of at least three board members but less than a 

quorum of the members of the full board. Subcommittee and task force meetings are 

variations of committee meetings. 

 

Subcommittees may be appointed to study and report back to a committee or the board 

on a particular issue or issues. If the subcommittee consists of three or more persons, 

the same provisions apply to its meetings as apply to meetings of committees. 

 

Board chairpersons may occasionally appoint a task force to study and report on a 

particular issue. One or two board members typically serve as task force members, 

along with a number of other non-board members. When this is the case, the same 

rules that apply to committee meetings apply to task force meetings. Such a formally 

appointed task force falls under the definition of “state body in Section 11121(c).” 
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Board meetings have historically been required to be noticed and open to the public, 

except where a closed session is authorized. Committee and subcommittee meetings, 

where less than a quorum of the board is present, are also required to be noticed and 

open to the public. The only exception is for a committee that consists of fewer than 

three persons and does not exercise any authority of a state body delegated to it by that 

state body. (NOTE – it is the number of persons on the committee not the number of 

board members that is determinative.)  

 
Where a committee of fewer than three persons is to meet, and the meeting is not 

noticed, other members of the board should not attend the meeting, as such attendance 

would clearly be perceived as an Open Meeting Act violation.  Board staff is not 

precluded from attending such a meeting.  

 
D. Restriction on Attendance at Committee Meetings 

 

A majority of members may attend an open and noticed meeting of a standing 

committee of the board, provided the members of the board who are not members of the 

committee attend only as observers. (§11122.5(c)(6))  The Office of the Attorney 

General has addressed in a formal opinion a provision in the Brown Act relating to the 

attendance of "observers" at a committee meeting. The Attorney General concluded that 

"[m]embers of the legislative body of a local public agency may not ask questions or 

make statements while attending a meeting of a standing committee of the legislative 

body 'as observers.'"  The opinion further concluded that such members of the 

legislative body may not sit on the dais with the committee. (81 Ops.Cal.Atty.Gen.156)  

 

If a board schedules its committee meetings seriatim, and other board members are 

typically present to ultimately be available for their own committee meeting, your notice 

of the committee meeting should contain a statement to the effect that “members of the 

board who are not members of this committee may be attending the meeting only as 

observers.” 

 

III. TYPES OF MEETINGS; PURPOSE; NOTICE; OTHER REQUIREMENTS  

 

Boards and committees may hold several types of meetings, including a regularly 

scheduled meeting, a “special” meeting, or an “emergency” meeting. (§11125.5)   

 
A. Regularly Scheduled Meetings  

 
1.  Who May Hold a Regularly Scheduled Meeting  

 

A board, committee, subcommittee, or task force may hold a regularly scheduled 

meeting.  These are meetings that are scheduled throughout the year to conduct the 

usual and customary business of the board. Such meetings may generally be called by 
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the chairperson, or by a majority of the body. However, you must refer to your particular 

originating act or governing document, which may contain different provisions as to who 

may call a meeting.  

 

2.  Purposes for Which the Meeting May be Held  

 

These meetings are to conduct the usual and customary business of the board, or the 

business of a committee, subcommittee or task force as directed by the board. The 

subject matter of the meetings is essentially dictated by the authority of the board as 

found in the board’s originating act or governing document. There are no statutory 

restrictions in the Act on the purposes for which a regularly scheduled meeting may be 

held.  

 
3. Notice Requirement for a Regularly Scheduled Meeting 

 

An agency is required to give a least 10 calendar day’s written notice of each meeting to 

be held. (§11125(a)  An agency is required to give a person requesting notice the option 

of receiving the notice by regular mail, email or both and the agency must comply with 

that requester’s choice for receiving notice of meetings.  (Business and Professions 

Code section 101.7) The notice must include the name, address, and telephone number 

of a person who can provide further information prior to the meeting and must contain 

the website address where the notice can be accessed.  The notice must also be posted 

on the Internet at least 10 calendar days before the meeting. In addition, if a meeting is 

to be offered via teleconference, the meeting notice shall include a statement of the 

board’s intent to web cast the meeting. 

 

In addition, the agency must make the notice available in appropriate alternate formats 

upon request by any person with a disability.  

 

The notice must also include information that would enable a person with a disability to 

know how, to whom, and by when a request may be made for any disability-related 

modification or accommodation, including auxiliary aids or services. (§11125(f)) We 

suggest the following as standard language:  

 
The meeting is accessible to the physically disabled. A person who 

needs a disability-related accommodation or modification in order to 

participate in the meeting may make a request by contacting [name] 

at [phone number] or sending a written request to that person at the 

Board [mailing address].  Providing your request at least five (5) 

business days before the meeting will help ensure availability of the 

requested accommodation.  

 
The notice of each meeting must include an agenda. The agenda must include all 
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items of business to be transacted or discussed . No item shall be added to the 

agenda subsequent to the provision of the notice. (§11125(b)) This provision does not, 

however, preclude amending an agenda provided the amended notice is distributed 

and posted on the Internet at least 10 calendar days prior to the meeting  

 

Look to the definition of "action taken" in Section 11122 for guidance to understand the 

"items of business to be transacted" that must be included in the notice. 

  

"11122. As used in this article 'action taken' means a collective 

decision made by the members of a state body, a collective 

commitment or promise by the members of the state body to 

make a positive or negative decision or an actual vote by the 

members of the state body when sitting as a body or entity upon 

a motion, proposal, resolution, order or similar action.” 

 

All items to be discussed or transacted must be described in the notice with sufficient 

specificity to enable the public to understand what will be transacted or discussed. 

 
General agenda items such as "New Business," "Old Business," "Executive Officer's 

Report," "Committee Reports," "President's Report," "Miscellaneous," etc., without 

specifying the particular matters thereunder, cannot be used to circumvent this 

requirement. The Office of the Attorney General has opined that:  

 

"... the purpose of subdivision (b) [of Government Code Section 11125] 

is to provide advance information to interested members of the public 

concerning the state bodies anticipated business in order that they may 

attend the meeting or take whatever other action they deem appropriate 

under the circumstances.”   

"We believe that Section 11125 was and is intended to nullify the need for . 

. . guesswork or further inquiry on the part of the interested public."  

(67 Ops.Cal.Atty.Gen.85, 87)  

 
Items not included on the agenda may not be discussed, even if no action is to be 

taken by the agency. However, we offer two suggestions so members of the public 

and board members may raise issues that are not on the agenda. 

  

Boards are strongly encouraged to include an item on their agendas for "Public 

Comment on Matters Not on the Agenda." This gives persons who are attending a 

meeting an opportunity to raise any issues they may have, which may not be on the 

agenda, but which may be appropriate for future board discussion. Matters raised 

under this agenda item should be discussed only to the extent necessary to determine 

whether they should be made an agenda item at a future meeting.  (§11125.7(a))  
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Consider including an item on the agenda for "Agenda Items for Future Meetings." 

This allows all board members an opportunity to request specific agenda items for a 

meeting. Again, these items should be discussed only to the extent necessary to 

determine whether they should be included as agenda items for a future meeting.  

 

CAVEAT:  If the regularly scheduled meeting will have a closed session agenda 

item or items, or be held by teleconference, please refer to the discussion of 

additional requirements under those headings, below. 

  

The notice and the agenda must be provided to any person who requests it. A 

member of the public may request notice for a specific meeting, for all meetings at 

which a particular subject will be discussed or action taken thereon, or for all meetings 

of the agency.  Mailing lists of persons who desire to be notified of more than one 

meeting must be maintained pursuant to Section 14911, which provides: 

 

"Whenever any state agency maintains a mailing list of public officials 

or other persons to whom publications or other printed matter is sent 

without charge, the state agency shall correct its mailing list and verify 

its accuracy at least once each year. This shall be done by addressing 

an appropriate postcard or letter to each person on the mailing list. The 

name of any person who does not respond to such letter or postcard, or 

who indicates that he does not desire to receive such publications or 

printed matter, shall be removed from the mailing lists. The response of 

those desiring to be on the mailing list shall be retained by these 

agencies for one year." 

 

B. “Special” Meetings  

 

1.  Who May Hold a Special Meeting  

 

A board, committee, subcommittee or task force may hold a special meeting.  

 
2.  Purposes for Which a Special Meeting May be Held  

 

A special meeting can be called at any time by the presiding officer or a majority of the 

members of the state body, provided the 10-day notice requirements of section 11125 

“would impose a substantial hardship on the state body or where immediate action is 

required to protect the public interest.” (§11125.4(a))  A special meeting may be called 

for the following purposes: 

 
(1)  To consider ‘pending litigation’ as defined in Section 11126(e).  
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(2)  To consider proposed legislation.  

(3)  To consider issuance of a legal opinion.  

(4)  To consider disciplinary action involving a state officer or employee.  

(5)  To consider the purchase, sale, exchange, or lease of real property.  

(6)  To consider license examinations and applications.  

(7)  To consider an action on a loan or grant provided pursuant to the  

      Health and Safety Code section 50000 et seq. 

(8)  To consider its response to a confidential final draft audit report as  

      permitted by Section 11126.2.  

(9)  To provide for an interim executive officer of a state body upon the 

      death, incapacity, or vacancy in the office of the executive officer.  

 
3.  Notice Requirements for a Special Meeting  

 

A special meeting may be held with less than 10-day notice if specific requirements are 

met.  Notice of the special meeting must be provided to each member of the state 

agency and to persons who have requested notice of the agency’s meetings as soon 

as practicable after the decision to hold the meeting is made. Notice to members, 

newspapers of general circulation, and radio or television stations must be received at 

least 48 hours in advance of the meeting. Notice to newspapers, radio and television 

stations are satisfied by providing notice to all national press wire services. Notices to 

the general public may be given via appropriate electronic bulletin boards or other 

appropriate mechanisms.  (§11125.4(b)) The notice must also be posted on the 

Internet at least 48 hours in advance of the meeting.  

 
The notice must specify the time and place of the special meeting and the business to 

be transacted.  In essence, an agenda would be prepared. No business other than that 

noticed may be transacted. Notice is required even if no action is subsequently taken at 

the meeting. (§11125.4(b)) The notice must contain the Website address where the 

notice and agenda may be accessed on the Internet.  

 
CAVEAT:  If the special meeting will have a closed session agenda item or items, 

or be held by teleconference, please refer to the discussion of additional 

requirements under those headings, below. 

 

  4.  Specific Requirements During Special Meetings 

 

Prior to the commencement of a special meeting, the agency must make a finding in 

open session that providing a 10-day notice of the meeting would pose a substantial 

hardship on the agency, or that immediate action is required to protect the public 

interest. Specific facts constituting the hardship or the need for immediate action must 

be articulated. This finding must be adopted by a two-thirds (2/3) vote of the agency 
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members present, or if less than two thirds of the members are present, by a 

unanimous vote of the members present. Failure to adopt the finding terminates the 

meeting. The agency’s finding must be made available on the Internet.  (§11125.4(c))  

 
C. “Emergency” Meetings  

 
1.  Who May Call an Emergency Meeting  

 

A board, committee, subcommittee or task force may hold an emergency meeting.   

 
2.  Purposes for Which an Emergency Meeting May be Held  

 

Section 11125.5(b) provides that an emergency meeting may be held only in the case 

of an “emergency situation,” defined as: 

 
(1) Work stoppage or other activity that severely impairs 

public health or safety, or both, or  

(2) Crippling disaster that severely impairs public health or 

safety, or both.    

 
3.  Notice Requirements for an Emergency Meeting  

 

An emergency meeting may be held without complying with the 10-day notice 

requirement in Section 11125 or the 48-hour notice requirement in Section 11125.4. 

However, newspapers of general circulation, television and radio stations that have 

requested notice of meetings shall be notified of the emergency by telephone at least 

one hour before the meeting. If telephone services are not functioning notice is deemed 

waived. The notice must be posted on the Internet as soon as practicable after the 

decision to call an emergency meeting has been made.  However, newspapers, 

television and radio must be notified as soon as possible after the meeting of the fact of 

the meeting, its purpose, and any action taken.  (§11125.5(c))  

 
4.  Specific Requirements for an Emergency Meeting  

 

The following are required to be posted in a public place and on the Internet for a 

minimum of 10 days, as soon as possible after the emergency meeting: 

  

 Minutes of the meeting  

 A list of persons notified, or attempted to be notified, of the meeting  

 Any action taken at the meeting  

 The rollcall vote on action taken (§11125.5(d))  
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IV. CLOSED SESSIONS  

 
A.  Purposes for Which Closed Session Can be Held  

  

Section 11126 sets forth those specific items of business which may be transacted in 

closed session: 

 
1.  Personnel Matters  

 

A board may meet in closed session to consider the appointment, employment, 

evaluation of performance, or dismissal of a public employee or to hear complaints or 

charges brought against such employee by another person.  This does not mean that a 

board may handle personnel matters involving staff.  Normally, this function is 

administered by its executive officer.   

 

 In order to consider such disciplinary action or dismissal the employee shall be given 

written notice of his or her right to have a public hearing rather than a closed session.  

The notice shall be delivered to the employee personally or by mail at least 24 hours 

before the meeting.  If the employee does not request a public hearing, he or she must 

be given the opportunity to participate in the closed session. 

 

Once the public hearing has been held, the state body may convene in closed session to 

deliberate on the decision to be reached. (§11126(a)(4))  If such a notice is not given 

any action taken during a closed session, the action taken is null and void. 

 
2.  Licensing Administered by Committee 

 
Examination Matters  

 

A board may meet in closed session to "prepare, approve, grade or administer 

examinations."  (§11126(c)(1)) Essentially, this includes any discussion regarding the 

actual content of examinations, and their reliability and validity. If an agency is perusing 

examination samples in order to choose one over the others, this may be done in closed 

session. On the other hand, if an agency is discussing, for example, the general logistics 

of administering an examination, then this would not be proper subject matter for a 

closed session. A basic rule is that if a meeting concerns the grading, specific content, 

validity of an examination, or examination security, then it can and should be conducted 

in closed session.  

 

Also, an agency may hear appeals from examinees or re-review examinations in closed 

session as this would be included in the "grading" of the examination.  
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Matters Affecting Individual Privacy  

 

A committee, consisting of less than a quorum of the full board, may meet in closed 

session to:  

" . . . discuss matters which the [committee] has found would constitute an  

unwarranted invasion of the privacy of an individual licensee or applicant if  

discussed in an open meeting, . . . Those matters may include review of an 

applicant's qualifications for licensure and an inquiry specifically related to 

the state body's enforcement program concerning an individual licensee or 

applicant where the inquiry occurs prior to the filing of a civil, criminal, or 

administrative disciplinary action against the licensee or applicant by the  

state body."  (§11126(c)(2))  

 

Thus, review by a committee (or subcommittee of an examining committee) of an 

applicant's qualifications for licensure could properly be done in a closed session. Also, 

for example, an enforcement committee could convene in closed session to discuss an 

inquiry related to a particular licensee or licensees prior to any action being filed.  

  
3.  Administrative Disciplinary Matters  

 

A board may meet in closed session to deliberate on a decision in an administrative 

disciplinary proceeding under the Administrative Procedure Act. (§11400, et seq.; 

§11126(c)(3)) In the closed session, the board may decide whether to adopt a 

Proposed Decision, review a transcript of a hearing and render a decision of its own, 

deliberate upon evidence heard by the agency itself, or consider a stipulation.  

 

This section does not authorize an agency to convene into closed session for the 

purpose of assigning cases, i.e. deciding whether a case should be heard by a hearing 

officer alone or by the agency itself with a hearing officer. This section does not 

authorize an agency to convene into closed session to review investigation files or 

complaints. Members of boards that have the discretion to hear cases should not review 

pending complaints or investigation files for the reasons given above.  

 

Consideration of ALJ Decision 
 
To ensure that board members render an impartial and fair decision in considering an 

Administrative Law Judge's proposed decision, board members are precluded from 

involving themselves in the investigation or prosecution phase of an action.  

(§11430.10 ) The board's role is that of judge in the case. If a particular board member 

has any significant involvement in the investigative or prosecution phases, he or she 

must self-disqualify from participation in the board's action relative to the proposed 

decision, and not attempt to influence any other board member regarding the decision. 

http://11430.10
http://11430.10
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Legal counsel should be consulted before any enforcement actions are discussed with 

individual licensees, as such discussions may impact participation by the member in a 

final decision on a case (§11430.60), and may require disclosures under the provisions 

of the state’s Administrative Procedure Act. (§11430.50)  

 
4.  Pending Litigation  

 

A board may meet in closed session to confer with or receive advice from its legal 

counsel regarding pending litigation when discussion in open session concerning 

those matters would prejudice the position of the state body in the litigation. 

(11126(e)(1))  Again, please note the very specific notice requirements discussed 

below when a closed session is to be held to discuss "pending litigation". Litigation 

means an adjudicatory proceeding before a court, administrative body, hearing officer 

or arbitrator. Litigation is considered to be pending if, (1) it has been initiated formally 

(e.g. a complaint, claim or petition has been filed) or (2) based on existing facts and 

circumstances and on the advice of its legal counsel, the state body believes there is 

significant exposure to litigation against it, or it is meeting to decide whether a closed 

session is authorized because of significant exposure to litigation or (3) based on 

existing facts and circumstances, the state body has decided or is deciding whether to 

initiate litigation.  (§11126(e)(2))  

 

The agency's legal counsel must submit a memorandum which complies with the 

requirements of Section 11126(e)(2)(C)(ii) prior to the closed session if possible, but no 

later than one week after the closed session. This document is confidential until the 

pending litigation has been finally adjudicated or otherwise settled.  (§6254.25)  

 
5.  Response to Confidential Final Draft Audit Report  

 

Section 11126.2 permits an agency to meet in closed session to discuss its response to 

a confidential final draft audit report from the Bureau of State Audits.  However, once 

that audit report becomes final and is released to the public, the agency may only 

discuss it in open session. 

  

6. Threat of Criminal or Terrorist Activity  

 

An agency may meet in closed session during a regular or special meeting to meet to 

consider “matters posing a threat or potential threat of criminal or terrorist activity 

against the personnel, property, buildings, facilities, or equipment, including electronic 

data, owned, leased, or controlled by the state body,” where disclosure of those 

considerations could compromise or impede the safety or security of the described 

subjects.  The law (Section 11126(c)(18)) requires the agency to authorize the closed 

session by a two-thirds vote of the members present at the meeting.  

http://11430.60
http://11430.60
http://11430.50
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7.  Advisory Bodies/Committees May Meet in Closed Session  

 

To the extent a board, which is defined as a “state body” in the Open Meeting Act is 

authorized to meet in closed session, then committees, subcommittees, or other bodies 

advisory to the board, which are also defined as “state bodies,” may meet in closed 

session for the same purposes. (§11126(f)(4))  

 

8.  Open Session Otherwise Required  

 

Any business, other than the eight items discussed above, transacted by an agency 

must be in open session.  

 
 A board may not meet in closed session for the purpose of electing officers or 

to discuss the proposal or adoption of rules and regulations. 

  

 A board may not convene in closed session to discuss testimony received 

during a hearing on proposed rules and regulations. 

  

 A board may not meet in closed session because it wants to have a frank and 

open discussion among only members on a matter of controversy.  

 

Again, in order for an agency to meet in closed session, the closed session must be 

specifically authorized by statute. 

  

B.  Notice and Reporting Requirements for Closed Sessions  

 
1. Notice of Closed Session  

 
When a closed session will constitute part or all of a meeting, it is important to note 

Government Code Section 11126.3, which requires that:  

 
(a) Prior to holding any closed session, the state body shall disclose, in 

an open meeting, the general nature of the item or items to be discussed 

in the closed session. The disclosure may take the form of a reference to 

the item or items as they are listed by number or letter on the agenda.  If 

the session is closed pursuant to a litigation that has already 

commenced, the state body shall state the title of, or otherwise 

specifically identify, the litigation to be discussed unless the body states 

that to do so would jeopardize the body's ability to effectuate service of 

process upon one or more unserved parties, or that to do so would 

jeopardize its ability to conclude existing settlement negotiations to its 

advantage.  
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Thus, if the meeting will consist in part or in its entirety of a closed session, you must 

include on the notice of the meeting the above-described information. Pay particular 

attention to these very specific requirements if the closed session is to discuss pending 

litigation. Please note that to obtain legal advice in closed session concerning pending 

litigation, the notice must cite subdivision (e) of Section 11126 and your attorney must 

prepare a memorandum stating the specific reasons and legal authority for the closed 

session. Subdivisions of Government Code Section 11126, discussed under "Closed 

Sessions" above, will generally be the statutory authority cited. 

 

If a closed session agenda to discuss pending litigation has been properly published, 

and an additional pending litigation issue subsequently arises, the state agency may 

discuss the new matter in closed session provided that postponement of the discussion 

would prevent the state agency from complying with any statutory, court-ordered, or 

other legally-imposed deadline. The state agency must publicly announce the title of, or 

otherwise identify the litigation unless to do so would jeopardize the ability to effectuate 

service of process or the agency’s ability to conclude existing settlement negotiations to 

its advantage. (§11126.3(d)) 

 

If you intend to have a closed session during your meeting and have any doubts as the 

subject matter you wish to discuss in closed session, you should contact the 

Department’s Legal Office to ensure that a closed session is authorized and properly 

noticed.  

 
2.  Reporting After a Closed Session  

 

A state body must convene in open session after a closed session and to report 

any action taken, and any roll call vote thereon, to appoint, employ, or dismiss a 

public employee arising out of any closed session of the state body as required by 

Section 11125.2. (11126.3(f)) 

 

C.  Other Procedural Requirements for Closed Sessions  

 

There are certain additional requirements that must be met when closed 

sessions are to be held.  

 

 All closed sessions must be held during a regular or special meeting (§11128); 

they may not be scheduled independently of a noticed meeting of the board or 

committee. Where, for example, a board or committee meeting is scheduled to 

discuss only matters appropriate for a closed session, the meeting should be 

opened as a public meeting with an announcement immediately following that the 

agency will convene into closed session.  
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 As discussed under "Notice Required," above, prior to holding the closed session 

the agency must announce the general reason(s) for the closed session and the 

specific statutory or other legal authority under which the session is held. 

(§11126.3 (a)) With respect to litigation that has already been initiated, it must 

announce/identify the litigation.  (§11126.3(a)) Other specific notice 

requirements, discussed above, also apply to notices regarding pending 

litigation. In the closed session, only matters covered in the statement may be 

discussed. (§11126.3(b))  

 

 The agency is required to designate a staff person to attend the closed session 

and to record in a minute book a record of topics discussed and decisions made. 

(§11126.1)  The minute is available only to members of the agency, or if a 

violation of the Act is alleged, to a court of general jurisdiction. (§11126.1) 

 

 Information received and discussions held in closed session are 

confidential and must not be disclosed to outside parties by the members 

or staff who attended the closed session.  (76 Ops.Cal.Atty.Gen. 289, 290-

291)  

 

V.  TELECONFERENCE MEETINGS  

 

Boards may meet by teleconference. (11123)  For the purposes of the Act,  

'teleconference' means a meeting of a state body, the members of which are at different 

locations, connected by electronic means, through either audio or both audio and video. 

(§11123(b)(2))  This would include telephone conference calls, webinars, webcasts, and 

Skype.  

 
The law requires every teleconference meeting location be identified in the notice and 

agenda and be open to the public. Most importantly, the members of the state body 

must attend the meeting at a public location. Members are not able to attend the 

meeting via teleconference from their offices, homes, or other convenient location 

unless those locations are identified in the notice and agenda, and the public is 

permitted to attend at those locations.  

 

This section does not prohibit a state body from providing members of the public with 

additional locations in which the public may observe or address the state body by 

electronic means, through either audio or both audio and video. (§11123(b)(1))  But 

individuals should not be given access to the teleconference line for use at their home, 

office, or car as such locations are not accessible to the public. In order to conduct an 

orderly meeting, it is recommended that a staff member is present at all remote public 

locations. 
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A. Telephone Conferencing and Webinar Requirements 
 

Meetings held by teleconference shall otherwise comply with all applicable requirements 

or laws relating to a specific type of meeting or proceeding, including the following:  

 

  The open session shall be audible to the public at the location(s) specified in 

the notice; 

 

 Agendas shall be posted at all teleconference locations; 

 

 All printed materials for discussion must be available to participants and the 

public attending at remote sites; 

 

 Each teleconference location shall be identified in the notice and agenda of 

the meeting or proceeding.  The call in number should not be posted on the 

notice; 

 

 Each teleconference location shall be accessible to the public;   

 

 The agenda shall provide an opportunity for members of the public to address 

the state body directly at each teleconference location;  

 

 All votes taken during a teleconferenced meeting shall be by roll call; and 

 

 Each board or committee member location must be posted on the meeting 

notice. 

 

B. Webcasting 
 

Live webcast requires attendees to enter a code to verify participation.  Questions 

and comments must be e-mailed or faxed to the presenter.  These limitations 

increase the board and staffs ability to properly manage the meeting. Therefore, the 

webcast address may be published on the meeting notice. 

 
C. Skype 

 
Skype should be used for the limited purpose of allowing a presenter to call in only 
for as long as it takes to present and answer questions.  Once the presentation 
portion is complete, staff should make sure the presenter logs off.  The presenters 
address is not required to be noticed, unless the presenter is also a board member. 
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VI. DELIBERATIONS AND VOTING  

 

Keep in mind the Open Meeting Act declaration of legislative intent that actions of 

state bodies be taken openly and that their deliberation be conducted openly. 

(§11120) In this regard, there are a number of provisions in the Act which address 

deliberations and voting.  

 
A.  Seriatim Calls to Individual Members Prohibited  

 

Serial communications between a majority of members “to discuss, deliberate, or 

take action on any item of business that is within the subject matter of the state 

agency” are prohibited.  (§11123)  Members must refrain from calling or otherwise 

contacting other members on a one-to-one basis, or conducting serial meetings, in 

order to discuss, deliberate, or take action outside the meeting on a matter within the 

subject matter of the body. 

 
Telephone conference calls may not be used to avoid the requirements of the Act.  

A conference call including members of a board, committee, subcommittee or task 

force sufficient to constitute a majority of that state body is prohibited, except 

pursuant to an authorized, noticed teleconference meeting.  

 

In addition, a series of one-to-one telephone calls between members of a local body, 

where the purpose of the calls was to obtain a collective commitment on an issue, 

constituted a violation of the Act.  (Stockton Newspapers, Inc. v. Members of the 

Redevelopment Agency of the City of Stockton (1985) 171 Cal.App.3d 95)   

 
B.  E-Mail Prohibition  

 

Any use of direct communication, personal intermediaries, or technological devices by a 

majority of the members to develop a collective decision as to action to be taken on an 

item to come before the state body is prohibited.  (11122.5(b)) 

 

Specifically, section 11122.5, subdivision (b) provides that a majority of the board 

members may not e-mail each other to develop a collective concurrence as to action to 

be taken by the board, under any circumstance, without violating the Act. Sending e-

mails to the executive staff, posting them on the board’s Internet website, and reporting 

a printed version of each e-mail at the next public meeting of the board does not 

overcome this prohibition.   (84 Ops.Cal.Atty.Gen. 30) 

 

C.  Secret Ballot Prohibited  

 

An agency may not vote by secret ballot in a public meeting nor vote in closed session 

http://Cal.App.3d
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on any matter where discussion, deliberations, or action taken is required to be in an 

open meeting.  (68 Ops.Cal.Atty.Gen. 65, 69) For example, the election of board 

officers may not be conducted by secret ballot or in closed session.  

 
D.  Voting by Proxy Prohibited  

 

Voting by proxy is not authorized.  (68 Ops.Cal.Atty.Gen. 65, 70)  

 

E.  Use of Electronic Devices During Meetings  

 

Board members should not text or email each other during an open meeting on any 

matter within the board’s jurisdiction. They may not use electronic devices to 

communicate secretly. Where laptops are used by board members at the meeting 

because the board provides board materials electronically, the board president should 

make an announcement at the beginning of the meeting as to the reason for the laptops. 

We suggest the following (or something similar):  

 

“You may notice board members accessing their laptops during the 

meeting.  They are using the laptops solely to access the board meeting 

materials which are in electronic format.”   

 

F.  Recording and Reporting Votes  

 

For each item on which a vote is taken, the minutes must contain a record of how 

each member present voted on that action item. 

 

VII. MISCELLANEOUS PROVISIONS  

 

There are several provisions governing public meetings which do not fit under any of 

the above headings, but of which you should be aware.  

 

A.  Conforming Board Member's Conduct  

 

Any person who has been appointed as a member of a state body and has not yet 

assumed the duties of the office, must comply with the provisions of the Open Meeting 

Act.  (§11125.95)  

 
B.  Providing Open Meeting Act to New Board Members  

 

A copy of the Bagley-Keene Open Meeting Act must be provided to each agency 

member upon his or her appointment to office. Each agency should ensure that a copy 

is given to each new member.  (§11121.9.)  This Guide will meet that requirement. 

http://11125.95
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C.  Prohibition on Placing Conditions on Public’s Attendance  

 
1.  Sign-in  

 

No person can be required to register or sign-in or fulfill any other condition in order 

to attend a public meeting of an agency. While a person who wishes to make public 

comment may be asked to identify him/her for the board's record or minutes, a 

commenter cannot be compelled to do so or prevented from speaking because the 

commenter refuses to identify him or herself.  

 

If an attendance list, register, questionnaire, or other similar document is posted at or 

near the entrance to the room where the meeting is to be held, or is circulated to 

persons present during the meeting, “it shall state clearly that the signing, registering, or 

completion of the document is voluntary, and that all persons may attend the meeting 

regardless of whether a person signs, registers, or completes the document.” (§11124)  

 
2.  Discrimination in Admittance to Meeting Facility  

 

A meeting may not be held in any facility that prohibits the admittance of any 

persons on the basis of race, religious creed, color, national origin, ancestry, or sex. 

(§11131)  

 

3.  Access for the Disabled  

 

All meetings must be accessible to the disabled. (§11131)  

 
4.  Charging a Fee or Requiring a Purchase for Access  

 

The Open Meeting Act prohibits holding a meeting in any location where the public 

is required to pay a fee or make a purchase to attend. (§11131)  

 
D.  Agency Recording of the Proceedings  

 

A tape or film record of an open and public meeting made by the agency must be made 

available for public inspection under the California Public Records Act, but may be 

erased or destroyed 30 days after the taping or recording. An inspection must be 

provided without charge on an audio or video tape player made available by the state 

agency. (§11124.1(b))  

 
E.  Public’s Right to Record the Proceedings  

 

Persons attending a public meeting have a right to record the proceedings with an 

audio or video tape recorder or still or motion picture camera, in the absence of a 
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reasonable finding by the agency that the recording could not continue without noise, 

illumination, or obstruction of view that constitutes, or would constitute, a persistent 

disruption of the proceedings.  (§11124.1(a)) 

 

F.  Media Broadcast of the Proceedings  

 

A state body may not prohibit or otherwise restrict the broadcast of a public meeting in 

the absence of a reasonable finding that the broadcast cannot be accomplished 

without noise, illumination, or obstruction of view that would constitute a persistent 

disruption of the proceedings.  (§11124.1(c)) 

  

G.  Taking Agenda Items Out of Order  

 

Items listed on the agenda may be taken up out of order, provided the purpose of 

moving the agenda items is not to frustrate public or other input on the item. It is a 

good practice to note on either the top or the bottom of your agenda that, “All times 

indicated and the order of business are approximate and subject to change,” to alert 

members of the public this is a possibility.  

 

If your agency schedules a multiple day meeting and may move items scheduled for a 

subsequent day to an earlier day, you should provide notice of this possibility on your 

agenda.  Suggested language is that “Items scheduled for a particular day may be 

moved to an earlier day to facilitate the board’s business.” Again, the purpose may not 

be to frustrate public or other input.  

 
H.  Opportunity for Public Comment at Meetings  

 

State agencies must provide an opportunity for members of the public to directly 

address the state agency on each agenda item before or during the agency's discussion 

or consideration of the item with specific exceptions. (11125.7))  This opportunity for 

comment need not be made available if: 

  

 The agenda item has previously been considered at a public meeting by a 

committee comprised exclusively of board members, where members of the 

public were provided an opportunity to address the item.  However, if the item 

has been substantially changed since the committee meeting, a new opportunity 

to address the agency would be required at the full board meeting.  

 

 The agenda item is one that may properly be considered in closed session.  

(§11125.7)  

 

If a board wishes to establish a standing rule that discussion of agenda items will be 
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given a specified amount of time, or that public comment will be limited to a certain 

amount of time, the board may do that by adopting an administrative regulation. 

(§11125.7(b))  

 

A state agency may not prohibit public criticism of its policies, programs, or services, or 

of the acts or omissions of the agency. (§11125.7(c))  

 

VIII. DISCLOSURE OF DOCUMENTS  

 
A.  Documents Distributed Prior to the Meeting  

 

When writings, which are public records, are distributed to all or a majority of the 

members of a board or committee for discussion or consideration at a public meeting, 

the writings must be made available for public inspection. Generally, the records must 

be made available for inspection at the time of distribution to agency members. 

(§11125.1(a))  

 

Records exempt from disclosure under applicable provisions of the Public Records Act 

need not be disclosed even though the subject matter of the records may be considered 

or discussed at the meeting. This includes records which are drafts, notes or 

memoranda which will not be retained by the agency, attorney-client privileged 

communications, records of pending litigation and claims against the state, personnel, 

medical or similar files, complaint and investigatory files, except for Accusations and 

Proposed Decisions, and any records of data relating to examination. 

 

B.  Documents Distributed During the Meeting  

 

When public records pertaining to an agenda item are prepared by the state body or a 

member of the state body, and distributed to state body members during a meeting, the 

documents must be made available for public inspection at the meeting. If records are 

prepared by some other person, and distributed to members of the state body during a 

meeting, the documents must be made available for public inspection after the meeting. 

(§11125.1(b)) Records exempt from public disclosure under specified statutes are not 

required to be publicly disclosed. (§11125.1(a), (b))  

 
C.  Charging a Fee for Public Documents  

 

An agency may not charge a fee for a notice, including the agenda, of a meeting, and 

may only charge those fees specifically authorized for public documents that are 

considered at the meeting. (11126.7)) 

  

At its discretion, an agency may charge a fee to cover reproduction costs for providing 
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the documents required to be made available, as discussed in paragraph (B), 

immediately above.  If an agency charges a fee, it is limited to the direct costs of 

duplication authorized in Section 6257 for the reproduction of public records. 

(§11125.1(c))  

 

Documents distributed prior to or during a meeting that are public records must be 

made available, upon request by a person with a disability, in appropriate 

alternative formats. No extra charge can be imposed for putting those documents 

into an alternative format.  

 

IX. PENALTIES  

 

Any interested person could commence court action (mandamus, injunction, or 

declaratory relief) to stop or prevent violations or threatened violations of the Open 

Meeting Act, including the Attorney General and the district attorney. Court costs and 

reasonable attorney's fees may be awarded to a successful plaintiff to be paid from the 

funds of the agency. (§11130.5)  

 

In addition, the Attorney General, a district attorney, or any interested person may seek 

court action “to determine whether any rule or action by the state body to penalize or 

otherwise discourage the expression of one or more of its members is valid or invalid 

under the laws of this state or of the United States, . . .” (§11130(a)) This appears to be 

a rather unique provision, and its implications are unknown at this time. 

 

The law also authorizes the Attorney General, a district attorney, or any interested 

person to seek a court action to compel a state agency to tape record its closed 

sessions. Upon a judgment of a violation, a court could so compel an agency. Discovery 

procedures for the tape recordings are also set forth. (§11130(b), and (c))  

 

Section 11130.3 authorizes a person to institute a court action to obtain a judicial 

determination that an action taken in violation of the notice provisions or the provisions 

governing closed sessions of the Act is null and void. Court costs and reasonable 

attorney's fees may  be awarded to a successful plaintiff under this section. This section 

reinforces the need for a specific, informative agenda as required by Section 11125.  

 
These remedies extend to past actions of an agency. The statute of limitations for 

bringing an action is 90 days. (§§11130(c) and 11130.3(a)).  

 

Section 11130.7 of the Act provides that "each member of a state body who attends a 

meeting of such body in violation of any provision of this article, and where the member 

intends to deprive the public of information to which the member knows or has reason to 

know the public is entitled, is guilty of a misdemeanor." 



 



































































 


