CALIFORNIA DEPARTMENT OF
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J‘ﬁ Karen Ross, Secretary

October 31, 2022
DMS NOTICE
P-22-01
DISCARD: RETAIN

TO: WEIGHTS AND MEASURES OFFICIALS
SUBJECT: Diesel Exhaust Fluid on Motor Vehicle Fuel Advertising Medium

The Division of Measurement Standards (DMS) has been asked by county weights and
measures officials if it is permissible to advertise the sale of Diesel Exhaust Fluid (DEF)
on motor vehicle fuel advertising mediums.

The Division posed this question to California Department of Food and Agriculture
(CDFA), Legal Counsel. CDFA Legal Counsel concluded that it is permissible for DEF
to be advertised on the same advertising medium as motor vehicle fuel.

The intent behind Chapter 14 of the California Business and Professions Code (BPC) is
to prevent brand and price advertising that might confuse or deceive a passing motorist
and cause the motorist to enter the fueling station under a false impression as to the
station’s merchandise and prices. Reference Attorney General Opinion, 1969 Cal. AG.
LEXIS 1. (attached).

BPC Section 13534 reads as follows:
a. Except as provided by subdivision (b), and subdivisions (b), (c), and (d) of

Section 13532, it is unlawful for any person to place any additional advertising
matter on any advertising medium referred to in this article except:

(1) A description of the products offered for sale in letters or numerals not
larger than the price numerals.

(2) Methods of sale, such as self-serve or full-serve, in letters not less than
one-third the size of the price numerals.

(3) Words describing the type of services offered at the place of business,
such as food market, carwash, tune up, and the registered trademark or trade
name of the service, but not the price of the service.

b. Subdivision (a) does not apply to electronic changeable message centers
when the advertising content includes both the product offered for sale and its
price in a single advertising message, or when the product and price
components of the advertising message clearly relate to one another and the
price neither starts nor ends the message.
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In addition to the exception in BPC Section 13534(a)(1) for descriptions of products,
there are also exceptions for price reductions on motor vehicle fuel that meet certain
conditions and different grades of motor vehicle fuel sold or offered for sale at different
prices.

Regarding the BPC Section 13534(a)(1) exception, “product” is not defined by the BPC
or implementing regulations. Thus, the common dictionary definition applies that
indicates a “product” is something that has been given being, form, or shape, especially
in regard to manufacturing. For this purpose, DEF meets the definition of a “product.”
The BPC and regulations do not limit “product” in that exception to motor vehicle fuel
products.

DEF and motor vehicle fuel are distinct products with different functions. The pricing of
DEF and the pricing of motor vehicle fuels cannot be reasonably read as one message.
Although the advertising of DEF may appear to closely resemble motor vehicle fuel
products on an advertising medium, in the examples that were provided to CDFA Legal
for their consideration of this matter, DEF is clearly identified “DEF,” and it must be
assumed a customer bears the responsibility of not mistaking DEF for a motor vehicle
fuel in the same sense that a customer must be responsible for not mistaking gasoline
for diesel. Furthermore, consumers often purchase DEF at the same time they
purchase diesel fuel for the operation of their vehicles.

If you have questions, please contact John Larkin, Supervising Special Investigator,
Fuels, Lubricants and Automotive Products Program at 916-229-3000 or
john.larkin@cdfa.ca.gov.

Sincerely,
Kristin Macey
Director

Enclosure

cc:  Hyrum Eastman, County/State Liaison, CDFA
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Attoohed i 8 sopy of Atborney Genersd's Opinion 67/ on gasoline prisse signs.

This conseias the following movisions:

5.

et the bedght of the dellest of the lower ¢ase letbers in the beand
will be thes beein for determining thet the yrise Pigures may be up Lo
fwise such helsht,

Bupplemental words indienting grede are not consideared pardt of the
brand neme. FBammples; "Gulftans,” “Balf end Eaie.”

Tt & ampvlee station offers both & gelf-gervice price and o npp-self-
sevice prics, and elther prloe 15 sivertised on o gesoilse prios
aign, then both prdees wust be sdvertised. Pump prios posting is
reguired to be ldenticel with corvsspondlng price signs.

Gasoline adverbising signe et are not o8 or near the prenduss way
be used to mdverties price disegunts with o Pall disclosere o4
wrovided by Ssetion 20880{e).

Gaspliee price signs suet be pladnly visible apd & revolving sign wenld
nwed bo revenl bthe prioe to & delver traveling st the lepgal speed lisis.

Cowplete dedalls sre imcluded on the abbached reprint,
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Deputy Attorney General s
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THE RORCRABLE EARL COKE, DIRECTOR OF THE DEPARTMENT OF
AGRICULTURE, has requested an opindon on the followlsg questions
relating to the regulsticn of price and brand advertising of
patroletm pwo&uaﬁ% under sections 20880-%5 of the Business and
Professions Code:l/

1. Does the brend name "Gulf" with one letter 17 ineches
high and three letters 31 inches high conform £o the reguirements
of & gasoline griae gign when used in conjunction with price figures
44 inches high! - '

2, {a) Using the byrand neme "Tehoe' with three letters
17 inches high and two letters 22 inches high, what would be the
basis for determining the height ef price figures on a gasoline
price sign? ‘ ’

{bY Ueing em exsmple of "NamE" ag a brand neme with
two letters 17 inches high and two letters 22 inches high, what
would be the basis for determining the height of price figures on
a gagoline price sign?

3, {a) Referring to the two drawings in Appendix 4,
when drewing 1 1 used in connection with drawing Z se ppe price
sign, should the letters of the words "Gulfrane' in drewing 2 be
aongldered part of the brand name for determining the height of
the price flgures? ‘

1. All section refarences #re Lo the Business and Professions
Code unless.otherwise indicated. All article references are to
thapter 7, division 8 of the Business and Professions Code.
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(b? In & gimiler dieplay but subgtirutinog the phrage
"Half and Half" for "Gulfiane!, should the lettevs of "Half and
Aalf" be congldered a part of the brand name for determining the
height of the price Eigures?

4, I & mgervice statlen eguippmd with coin~opervated self-
service pumps also hig pumps operated by attendants who provide the
usual services along with delivery of the brand nawme apd grade of
gasoline sg is dispensed through the sglf-service pumps, but at e
price two cents per gallon higher, does a2 gasoline price sign ad-
vertising only the lower self-service price conforwm te sectilon
20880(a) and sectlon 20895 of artlele 87

5. Does a merketer who advertiges gasoline price dis-
counts £or specified sevviee stations on roadside gigne thst are
out of slght of auch service stationsg violate the provisions of
gection 2%880(@)?

6. On a gesoline price sign wheve the price fipures are
stationary and the brand name is on one side of a rvorating pansl,
dows the invermittent display of the brand name--a required part
of the sign-~constlliute camg{ianca with axticle 8,

Our conclusions sre ep follows:

L. Az thig office interprete section 20883, »1l figures
indigating the price of pascline must be not mure than twice the
height of the tallest lower-case letters im the brand name of the
gagoline, Therefors, the use of price figures 44 inches high in
Gulf's price slgn is proper since under ssution 20883 the maximum
allowable helipht is 62 inches.

2, (&) The height of the price figures should be deter-
mined frem the tallest lettey of the lower~casge letters in » brand
name Utilizing this formule, the letter "h" in the brand asme
rahor' lg the basis for caleulating the proper helight of the price
figures pursuant to sectlon 20883,

{b) The h@ight ol the price Ffigures uged 1 conjunc-
tion with the brand sname "HanE" must be caleulated from the helght
of the Lower-vage letters. However, the uvse of "NampB" violates
geation 20882 since the uwae of two uppsr-caze lebters is not pavt
of & uniform letter pattern:

3. () Under secotion 20884 & gasoline price sigo may,
in #ddition to the brand name and price, comtain words of descrip-
tion of the product. "Gulftane™ is Gulf's description of a pax-
ticular grade of gagoline, As such, "Bulftane' I1s descriptive of
the product offered by Gulf for sale and must not he congideved
part of Gulf’s brand name.

gb} Bawe eonclusion as 3(a).

2, 67144
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4. If a service station offers both a self-service price
and a nou-geli-gervice price, both of these prices wust be advertised
In the menner sel forth iy section 20883 1f either one of these
prices {s szdvertised st the station. The price, however, need not
be advertised excepl at the pump itself as is required by section
20880(ay and the provisions of article 5.

5. The provisions of article 8 do not prohibit marketers
frowm advertising price discounts at pleces thai are out of sight of
the pervice station, However, these price discount szigns must con-
form to seotion 20880{z). '

&. Bevtion 20887 provides that the figureg, ktera and
ather compenents of the gasoline brand and price signs wmust be
"nlainly vigible," Consequently, if the rotstion of & brand sign
makes the sign anything less bhan "plainly visible,” the gign is in
violation of section 20887,

ANALYSTIS
ANTRODUCTION

The Lepglslature has enacted a comprehenglive gcheme of
vegulation relating to price snd brand edvertising of petroleum
products from a gagoline gervice stetion, This regulation appears
generally in article 8, -chapter 7, division 8 (sections 20888w95)
of the Business and Professiong Code and hag been judicially recog-
nized ag 2 scheme of regulation in pert degigned te prevent brand
and pricve advertising ot 4 gasoline service station which might et T
fuse or decelve & passling wobtorist, 8ud cause him to enter the
geyvice stetlon under 2 false ilwpressglon as to the station's merchan-
dise and prices. Berve Youraslf Gas, efe. Awsn., wv. Brock, 39 Cel.2d
813, %18w§20 (1852Y T BT OpE. UL VACEY TEER . ITE T (1964) 35 Ope.Cal.
Atty,an, 203, 207 (1560},

Quastion 1,

Thias question poges 2 situation where the brand name
econtains four letters, one of which {s 17 inches hipgh and three of
which are 31 inches high, The price figures used with the brand
name are 44 inches high. Section 20882 regulates the size of letters
of brand names by providing: '

"AlL letters, figures or numerals usged in
degignacing the brend name or words 'no brand'
in an{ advertising wmediom referred Co in this
articie shall be of undform glze and at least
six inches in height and the height shall not
be more then twice the dimenslen of the width
of each such letter, Flgure or numeral.’

3. 67/44
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Beotion 20887 calls for the lettering in the brand neme
to ne of "uniform size.” This requirement does not mean that each
letier must be equal dn haight and width te its fellows. Rather,
edfich letter must be pawt of & uniform lettering system,

Seation 20883 provides:

"ALL letterxs, words, flgures or numerals uged
on the advertlsing medium referred to in this srti-
cle for the purpose of indicating or showing prices
of gasoline or other motor vehicle fuel sold ox
advertigzed for sale shall be uniform ip size and
ghall be not more thaw twice the size of the letters,
figures or nunerals used to deglignate the brand name,
or the words "no brand.'"

The Legialature wag concerned that the brand name would
ba clear to the passing motorist and that the figures in the price
would not be over-emphasized and thus obscure the brand name,
Section 20882 requires that the bramd lettering be of the same
general pattern, go the brand neme will be easy to vead. Hinge
seatlon 20883 vequires that the figures in the price he no wmore
than twice the gize of the brand lettering, 1t may be asgumed that
the Legislature intended to insure that & proper ratio betwssn the
heightt of the price figures and the height of the brand name letter-
ing be meintained so that the sign would not decelve the motorist,

Since section 20882 does not reguive that all letters
in the brand name be of equal height, it iz necesgary to delermine
what type of letter is the propar letter for determining the meximum
aillowable helght of the priee figures. For the reasons given below,
wa believe thet the legislative purpose behind section 20883 is
mogt appropristely effsctuated where the beight of the twllest
lower~cése latter 48 the baals for determining the wenimum slloweble
height of the price figures.

It ig resgonable to assume that since the Legislature did
net spell oot in ssetion 20883 ¢ complicsted formula for deterwining
the helght of the price fipures, the Legislature intended some rela-
tleely simple, saslly applied stendard. It cammot be sssumed thet
the Leglslature intended that the height of the smallost lower-pase
letter be used since this would unduly penslize a compeny with a
brand name that contained only one of the smallier lower-case letters.
Of courge, if & company possessed § brand nawe that comtained only
the -smalley lower-case letterg, the company would be required o
madntain 4 vesgomsble ratlo between its brend neme and its price
figures, but ir would not suffer in comparigon with amother company
which had talley lower-case letters in its brand name gince the
foymer company is net restricted in the oversll mawimum height of
its brand nsme, HNor cen Lt bw assumed thet the Legisleture intended
the capitel letver of the brand name to be uged 45 a bapis for deter-
mining the height of the price figures sioece the capital letters are

., 67 /44
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generally overgized end the purpose behind gection 20883 to insure
that & veasonable ratio is weintained hetween price figures and
brand newme would thereby be frustrated,

With the abeve process of elimination and the sssunption
that since the Leglsleture did not spell out a compliceted formula
it did net intend one, it becomes apparent that the mwst ressonable
congtruction of section 20883 is one that establishes the height of
the tallest lower-case letter as the proper height from which to
megguwre the allowable height of price figures,

Under this stendard, the price figurves used in conjunction
with the brand name "Gulf" must not exceed 62 inches. Since the
price figures of Gulf are 44 inches, they do not violate gection
20883,

Ouestion 2{a}.

Under the stendard stated above that the proper height
for o price flgure secerding te ssction 20883 must be detevminsd
hf meagurement fxom the haight of the tallest lower~cese lstbex,
the meximom permissible helght for the price figures in the word
“Pahoe! would be 44 inches.

Question 2(b),

In relation to this question, the permissible height For
the price figures, using the tallest of the lower case letters as
the propes gmid@, iz 3 inches, However, the memner in which the
brend name "NamE" is presented viclates section 20832,

Section 20887 requires that the brand lettering be of a
unilform lettering pattern. Consequently, & brand name which con-
taing, ay the example "NamE" doew, two capitsl letters is tmrdly

-uniform. The intent of the Legislature in regquiring oniformity
wag o Inpure that brand names could be sasily read by the passing
motoriat, The uwae of upper and lower cese letters in & upiform
lettering pattexn, &g, for example, was done in "Gulf" and in
“Tahee ' advances this legislative purpose, However, to permit a
lack of uniformity in brand name lettering #s used in "Rawf" would
apen the door to purposeful or even uwnincentionsl distortion of a

" brand or tyade veme in & menney that could mislead » passing

motorist, ’

Qmeﬁzimn KIC N

When drawing 1 and drawing 2 are considered as ome price
glgn and ére thug regulsted by gection 20883, the questiong Arises
whethar "Gulftane’ need be ubtilized as pert of the bagis For deter-
mining the meximun allowable helght of the priee Figures. "Gulftens®
ig 4 grade of gasoline which is offered for sale by the Gulf 041
Company. Congequently, when "Gulftane™ appesrs on 8 price sign,




the knowledgeable customer wnderstands that the price figures on
the sign relate to & partloular grade of gasoline offered by the
COMPANY .

Aslde from the brend name and the price figures, the
only other advertising watverial which mey appesr on a price eign
sre “words of description of the products sold or offered for sale"
scecrding to gectlon 20884, This sectlon reads ap follows:

. "The advertieing wedivm referred to In thig
srilele shall wnot contain any other advertising
matter whatgoever, except words of description of
the products sold or offered for sale, and 1f words
of degeription of the product offered for sals ov
advertised for gale by any such sign gsre used, the
lettery, figures or numersls which form any words,
marks, letters, fipures, or numerals of deseription
shall not he larger than the wovas, marks, letters
or numersls used In forming ow degiﬁnating the
brand name or the words 'no brand.’

"Gulftane,'" a8 reguired by gection Z0884, ls not larger
than the brand name "Gulf." Since "Gulftane" meets this height
oviterion and is a word descriptive of a peawtleular grade of gaso-
line that the Gulf Oll Company offers for sole, "Guiftane' may
lawfully sppesr on a price sign and need not be congldered as part
of the brand name for the purposes of section 20883,

Question 3ib).

The Guif 01l Company offers for gsale a medium grade of
gagoline which is rated between "Gulftene and the company's pre-
wiup grade of gasoline. The company cvalls this grade of gasoline
"Hall and Half" “Half snd Half" is deseriptive of the medium
grade of gasoline which the company offers for sasle, amd 4F it
maets the height requirements of section 20884, "Half end Half" way
appear on the company’s price sign, Since it is descriptive it
nasd not be used &#s & basls for determining the height of the price
figures puracant to section 20883,

R

According to section 20820, in artiele 5, there must be
diaplayed on aveyy gasoline diepensing apparstus at least ome sign
ghowing the asctudl price pex ga%}av of the %asmiine whiech is sold
from that dispensing epparatus.s/ Section 20880(a) in article 8
provides that the price sign on the dlspenaing appavatus must
have the same numericsl valus sg the Figure om the pripe sign

2. Sectlen 20820 veads as follows: (See following page)

5. | 67744
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) - 3/
permitted and regulated by section 20883.7 Congequently, if @
gervice stetion pells the’identical brand and grade of gagsoline

{Continved f£rom Foolnete 2, page 6)

YNo pewson ghall sell, offer for sele, or sdverctise for sale,
at retsil teo the general publiie, sny gaseline or othay motor
vehicle fuel from any place of buziness in this State by use of
on through or from any dispenging apparatus, upnleps there ig dis-
played on guch dispensing appsyetus in 8 conspleuwous place at least
one sign showing the actual total price per gallen of all gasoline
oy other motor vehicle fuel sold, offered for sale, or advertised
for sale therefrom, The actual totel price per gallon ahsll fnelude
fuel tvaxes and whers ssleg tex is to be added the zign shall so
gtate snd show the rate and tax basge."

3. Sectilon 20880 reads in full ap follows:

"{&) Nothlng in this article shall be construed to apply to
the price signs referred to In Article 5 of this chapter; provided,
howaver, thet any numerals designating the net cax-inceluded price
pet galleon for a particulsy brand or trade name of gasoline ox
motor vebicie fuel permitted under the provisions of Article 5 of
this chapter, unless otherwize stated hersin, shell be ldentical
in mumerical value with nunerals designating the net tan-ineluded
price per gallon for the same brand or trade name of gagoline ox
ot e magﬁr vehicle fuel permitted undey the previsionz of thig
Article 8,

"(b) No personcshell keep, maintain or display on oy near the
premizes of #ny plece of businesg In this Stete any advertising
madiom, whieh indicetes or shows on asdvertises the price of gagoline
or other wotor vehlole fuel gold, offered For sale or sdvertised
for gaie from sveh premises, unless the actusl price per gallon of
grsoline or other motoy vehicle fuel including texes i also ghown
on guch advertising medium, Togethey with the word oy words “gaso-
Line™ or "wotor fuel' and the trade nawe or brand of the gesoline
pr othar wmoter vehicle fuel product advertised for sale by such
gadvertising medium.

ey No person offering for sale or gelling any gasoline or
wetor vehicle fuel from eny place of bupiness in the State of
California shall post or disgplay a ﬁigﬂ or statement ov abhsr sdver-
rilging medium resding, in substance, "save' a designated amount, or
a designated amount par gallon, such es ‘save 5 centy’ oxr ‘save 5
cents per gallon,' ov using the expression ‘off' a deslgnated amount,
guch a3 'S cents off' or '5 cents leazs', or 'digepunt’ of & given
smount, such as '5 cents discount,’ or otherwise using the words
fgave', 'off', ‘discoumt', ‘less', 'below', oy any of them, or a
word or words of simllar mesning or other phraa@a{agy Indicating

7. 67144
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at two different prices depending upon whether it lg digpensed

from a self-gervice pump .oy & nou~self-service pump, section H8EZ0
regquires two pump slde price slgns. If the statlom wishes to adver-
tise in a mamner permltted by article 8, it must advertlse both
prices which it wffers, Clearly, only one price Liating would not
give the same numerdcsl velue ag glven on the signs on both the
sulf-aservice and non-gelf-service pumps. In order to conform to
gsection 20880{a), therefors, & station which has two different
prices for the ssme gascline nugk have two price signe to reflect
the two different prilce figures on the pumps.

A sarvice station which only sdvertiszes the lowex self-
service price would thereby be in violation of section Z0BB0(a).
Since the service station would be iIn violation of section 20880(a),
it is unnecesgary that the issue be resolved whether & service gts-
tion which only advertises the salf-gewvice price is @nga%ing in
false, ?@a@ptive or misleading advertiaing in vielstion of gection
70895.47 However, if the station advertized both prices, but failed
to meke Lt ¢lear to the passing metorist that the lower price adver-
tised wae the aelf~service price, thisz practice might be in vielation
of asction 20895,

{Continued from Footunote 3, page 7)

a reduced price, unlegs there ig posted snd displayed in letters

and pumerals of at leest equal size and a8 part of the same wigo,
statement or othay sdvertising madium, the total prive, or prices
per gallon, dncluding &1l taxee from which such reduetion will be
made, the reduction glven and the total net price per gsllem,
including all btexes, at whieh gasoline or other wotor vehicle fuel
ig being sold or offered for sale. Words shell be used to ewplain
the veduced price, the amount of reduwction, and the price from
whieh the reduction ls made, Huch words shell be colesrly shown

in letters st leagt half the aize of the numerals {ndicating price.”

4. Bection 20895 provides:

: Uit ig unlawful for say pexson, fizm, corpomation, o
aszocistion, o suy employvee therveof, to wake or dissemivate or
cause o be made or disseminated before the publie inm this State,
Lrom either upon ox off the premises of such person, flm, cowpors-
tion, or asponisatlon, 1in eny newwpaper or other pubiiméti&m, or any
zdvertising device, or by public cutery or proclamation, or in any
other mannay or pesns whatever, any sztatement relative to guality,
guantity, performénce price, discount or seving used in the gale ov
selling of eny commodity which comes undey the proviaions of this
chapter which is, or which could reasonsbly be constrved ag being
false, deceptlve ox misleading in any partlculsy and which ig knowm,
or wirich by the ewercise of vessonable care should be known, to be
untrue, false, or misleading.”

g, ' 67744
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Quegntion 5.

fection 20880(¢) establishes certain minlwm information
requirements for discount advertising., However, nowhere in article
8 {8 thers & reguirement that the price signs be within sipght of a
gervice station, Consequently, & zervice gtarion does not violste
gection Z08BB0(c) by advexrtiging ite prices, even 1f they asare dig-
sount prices, away from the service gtation, Nevertheless, the
advertiasement of auch & digeount wmust be accompanied with tha
information requlred by section 20880{(¢) since thig section applies
te any digscount slgn regardless of its location.

cuestion 8,

Section 20887 reguires that all the words, letters,
figures oy numerals Lhat gve part of the medium advertising the
brand and prices be plainly visible, Since thie purpose hehind

‘avtvicle § is to insure that the pagsing motovist wigl be adequately
informed of the brand and price of the product seld at the service
station, & rotating panel would be in viglation of section 20887
if the wovablen of the sign prevented a pagsing motorist from
clearly viewing the brand vame and price of the gagolime offered
for sﬁ{m at the sevvice station. For exsmple, sueh » gign would
be in violetion of section 20887 if lts rotation prevented & pasg-
ing motorist, traveling at the iegally permissible rate of speed,
from reading lte contents,

il * &

AB -4, 67/44



https://traveU.ng
https://guoli.ne
https://accompanJ.ed



